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This is the Summer to 
“SEE AMERICA” with Aina! 








I YOU want to enjoy the finest vacation 
you ever had—in your own car, going 
places, seeing things, doing things, and 
at very moderate expense — 

If you feel the call of America’s wonder. 
land, her canyons, geysers, snow-capped 
mountains, sparkling valleys, wind-swept 
mesas — 

Or if you long for the peace and charm 
of some quaint fishing village, or thrill to 
the thought of a tour over the path of the 
Pony Express of Covered Wagon Days... 

Then, by all means send for — 


“Seeing America with tna” 
A new 48-page Book of Motor Tours 


=the most unique touring and recreational 
guide ever offered to motorists! 22 tours— 
each illustrated with a large 2-color map 
—each easily adaptable to the limits of your 
vacation and pocketbook. 

But whether it’s the “Down East Tour”, 
the “Great Smokies Tour”, the "Yellow. 
stone Tour”. .. whichever of these 22 inter- ; 
esting tours lures you most, see the Aitna- : wen 
dizer im your community before you go! For calehil F 
just as world travelers need passports to get C= ; 
them safely over each new frontier, so you : > : 
too will need a “passport”—an Aina Com- 
bination Automobile Policy—to protect your 
interests as a motorist under the new Auto- 
mobile Financial Responsibility Laws. 

Indeed, to all of us who go a-touring, 
every state is like a “foreign power” with 
its own laws—laws to which we become 
subject the moment we cross the state line. 
No less than 12 states and two provinces 
in Canada may now, under certain condi. 25,000 Atna Representatives 
tions, take away your right to drive unless ‘ P ‘ 4 
you can prodace acceptable evidence of | See the Atna-izer in your community. Mail this 
financial responsibility, such as an Atna He is a man worth knowing. The Atna 




















policy! But that isn’t the only reason is the first multiple-line insurance organ. 
for insisting on Aitna protection. An ization in America to pay to its policy. 
#itma Combination Automobile Policy holders one billion dollars. 

guarantees personal, friendly service from 

Coast-to-Coast through— 


The Actas Casualty & Surety Company, Hartford, Coos 
Gentlemen: Send me your 48-page Tour Book, “Seeing 


America with Aims.” 1 enclose 12¢ to cover mailing cost. 
(Canada, 220 
y | N A = | / : POI ceccrsecccgmeene 


P 

Address 
The Atna Casualty & Surety Company, The Atna Life Insurance Company, The Auto- 
mobile Insurance Company, The Standard Fire Insurance Company of Hartford, Conan, 
write practically every form of lasurance and Fidelity sad Surety Bonds. 
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Here 1s the authoritative book CONTAINING 


corporation lawyers have long An arrangement of the 
re wae ad 2 sections of the General 
wanted — the law, (brought Corporation Law of the 
down to include the amend- State of Delaware, in- 
» 5 . ° cluding the 1931 amend- 
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preme Court, and deci- 
and sions of these courts 
© e and of the local federal 
EK, 1 court under various sec- 
u 7 rac 1¢ce tions of the General 
Corporation Law. 
by 

CHARLES C. KEEDY 

of the Wilmington, Delaware, Bar off 2 
The Corporation Trust 

Company 

120 Broadway, New York, N.Y. 


Send prepaid your new book, “Dela- 
ware Corporation Law and Equity Prac- 


THE: CORPORATION TRUST: COMPAY YY tice,” by Charles C. Keedy, and I will remit 


ORGANIZED UNDER THE BANKING LAWS OF NEWYORK ANDNEWJERSEY _/ price, $7.50, upon receipt of bill. 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1892 


120 BROADWAY, NEW YORK 
15 EXCHANGE PLACE. JERSEY CITY 
ae neem RE er Oe ee ee ee 








Send no money—simply sign and mail coupon, and the book 
will be sent prepaid with bill for net price ($7.50). 
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HUGHES 


Federal Practice, Jurisdiction and Procedure 


Civil and Criminal — With Forms 





By William J. Hughes, LL.M., LL.D. 


Attorney in the office of the Solicitor General of the United States 
in charge of Practice and Procedural Matters 


In this treatise the Author has set before the lawyer who practices in the Federal 
Courts a clear and simplified exposition of procedural and jurisdictional problems. 


An entire volume has been devoted to the intricate and troublesome questions in- 
volving concurrent jurisdiction of State and Federal courts and the removal and re- 
mand of cases to the proper tribunals. 


A comprehensive Collection of Forms is contained in the last three volumes of the 
work. These are reproduced from the records in adjudicated cases and have had the 
scrutiny of the court. 


These Forms are supplemented by explanatory text matter, in the nature of sugges- 
tions upon the steps to be taken in the proceeding in which the form is used. 


Kept to date by Pocket Parts 


Now Ready—I | Volumes including Text, Table & Index 
In Preparation—3 Volumes of Forms 


Send for Full Information 


West Publishing Company St. Paul 
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Governor Bryan of Nebraska Vetoes Bill to Require 
Written Opinions 

HE Nebraska Legislature exceeded its constitu- 

tional authority in passing a recent measure to 
require the Supreme Court of the State to hand 
down written opinions, according to Governor 
Charles W. Bryan, who promptly vetoed the bill. 
His message to the Legislature was as follows: 

To the Members of the House of Representa- 
tives of the 47th Session of the Legislature of Ne- 
braska: 

Ladies and Gentlemen: 

I return herewith House Roll No. 311 without 
my approval. For two reasons, I do not feel that 
I should sign this bill and in my judgment either 
one of the reasons would be sufficient. 

First, the legislature undertakes to require the 
Supreme Court to write opinions in practically all 
cases and even on motions and to report, that is, 
publish in the reports all opinions. I do not believe 
that the legislature has constitutional authority to 
require this. 

Article 2, Section 1 of the Constitution of this 
State gives the three coordinate powers, legislative, 
judicial and executive, and says that neither shall 
infringe on the other, “except as hereinafter ex- 
pressly directed or permitted.” Article 5, Section 2 
of the Constitution requires the Supreme Court “to 
pronounce a decision” but it nowhere speaks of 
writing “opinions.” The Court speaks by its judg- 
ments. ‘They are entered on the journal and go down 
to the district court in the form of mandates. A 
written opinion is the usual, but not required way 
of stating the reasons for the actual judgments. It 
is the latter that controls. 

Section 27-208, Compiled Statutes of Nebraska 
for 1929, which House Roll No. 311 undertakes to 


amend, had a better reason for its existence because 
it suggested reporting decisions (not opinions) when 
they reversed or modified the judgments of the dis- 
trict court—not when they affirmed the lower court 
or tribunal. 

The second reason for withholding my approval 
of House Roll No. 311 is that if the legislature did 
have a constitutional right to require the Supreme 
Court to write opinions and to report or publish 
them in all cases, it would add greatly to the ex- 
pense. If the members of the Court were compelled 
to prepare and report an opinion in each case it 
would require so much additional time that the 
docket would again become clogged. The Supreme 
Court recently requested that the Supreme Court 
Commission be discontinued after September 15th. 
If the judges were required to prepare opinions in 
practically all cases heard by them it would, no 
doubt, be necessary to continue the Supreme Court 
Commission indefinitely, thereby greatly increasing 
appropriations and hence increasing the tax levy 
on the tax payers of this state. 

Both to protect the constitutional rights of the 
three coordinate powers of government and to pre- 
vent the cost of justice from becoming out of the 
financial reach of the people of our great state, I do 
not feel that I should give my approval to House 


Roll No. 311. 
Very respectfully submitted, 


Cuarces W. Bryan, 


Governor. 
April 21, 1931. 


California Judicial Council Makes Third Report 
HE recommendations contained in the Third 
Report of the Judicial Council of California, just 

received, “relate to simplifying and improving the 
administration of justice by changing the existing 
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laws on practice and procedure.” hey are thus 
summarized in the report: 

“A change to make the summary judgment 
procedure of the municipal courts applicable also 
to superior courts, permitting entry of judgment, 
without trial, for money demands to which no 
meritorious defense is shown by answer or affidavit, 
and another change in the present municipal court 

| 


let mtorm the provisions. 


provisions to comp 
“Measures providing for admissions and dis 


closures of facts in a ince of trial to save time ot 
the judges, jurors and disinterested witnesses, as 

. : ] ] ‘ . - 1 c » 
well as the litigants and their attorneys; also tor 


admissions of authenticity of written instruments 


and abstracts of public records, and avoiding the 


“A requirement for submission to the trial court 
new trial, of all 


necessity of formal proof 


and full disclosure on motion 
: 1 1 1 oe _ aeneal « 

claimed errors which might be ged on appeal, 

as to enable that court to correct the same without 


delay and avoid the likelihood of reversal, after 
months of waiting. by reason of vital matters which 


the trial judge might have corrected 


+ 


“An amendment to the sections relating t 
change of place of trial to pert full presentation 
upon the original motion of all matters bearing 
thereon, including tl] onvenience of witnesses, as 


hus avoiding bui 


well as residences of the parties, 


feting from court to court of the litigants, with the 
incidental delay and expenst 
“Changes in the provisions relating to appeals 


to the superior court and the appellate departments 
of the superior court. These posals grow out of 
the experience of the judges of the appellate depart 

7 ] ] lf he 
ments of the superior court a1 vould simplity the 


+ 


preparation of records on appeal, reduce the cost 
thereof, and enable the reviewing court more fully 


to do justice between the parties and render final 
judgment in cases on appeal 

“A provision that a new trial may be granted 
to relieve an appellant who is unable to secure a 
transcript of testimony because of absence, incapat 
ity or death of sh rthand re 


“Congestion of Judicial Business” 
Under the head of “Congestion of Judicial 
Business” the report states that “notwithstanding 
the adoption of the measures submitted by the 


Council to the Legislature increasing the jurisdic 


tion of municipal and justices’ courts and the mol 
ilization of judges for the purposes noted, the con 
gestion in courts has not beer lequately relieved 
The judicial mobilization referred to has bee 


terfered with by a reduction in the number of 
judges available for assignment “Among the 
causes for this.” the report continues, “is the reduc 


tion of $10,000 in the requested appropriation for 
these purposes, and Idit 
$24,000 from the appropriation actually l 
last mentioned amount being diverted by the act 
creating the Fourth District Court of Appeal to de 
fray, in part, the cost of maintaining that tribunal 
Campaigns for reelection and sickness al 

tributed to a reduction in the number of judges 





available. The principal factor, however, was the 
discontinuance, in great measure, of the assignment 
of municipal court iudges to the superior court i1 


Los Angeles County and filling temporary vacan- 


cies thus created in the municipal cout 
f the peace and 


ing thereto justices ¢ 
f inferior jurisdicti 


us city cour! 


“During 1927 and 1928, the nut 


awaiting trial 


Mman-power a 


had within 


ourteen t 
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these inferio1 


iltimately a 


Council by the trustees of the Los Ang 
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in 1928 of a constitutional amendment permitting 


the waiver of a jury in felony cases. He says: 


Results of Permitting Waiver of Jury in Felony 
Trial 

As a result of the adoption in November, 1928, 
of the constitutional amendment permitting the 
waiver of a jury in a felony trial, we find that, be- 
ginning with 1929, many of these cases have been 
tried before the court, sitting without a jury. Dur- 
ing the fiscal year ending June 30, 1929, out of a 
total of 867 contested criminal trials, 241, or slightly 
more than 27 per cent, were heard without a jury. 
In the following year, this ratio had increased quite 
considerably, with the result that approximately 44 
per cent of all the defendants tried waived a jury. 

“Perhaps the most important advantage gained 
by this change in procedure has been the very sub- 
stantial increase in the volume of contested crim- 
inal cases tried, without adding to the number of 
judges hearing the same. 

“This improvement is best illustrated by com- 
paring the business disposed of by the criminal de- 
partments of the Los Angeles Superior Court dur- 
ing the year ending June 30, 1928, with the results 
obtained two years later. Omitting, for the purpose 
of this discussion, the master calendar department 
of the criminal division—no contested trials are 
heard there—8S'% departments during the first year 
mentioned tried a total of 1071 contested cases. The 
latter resulted in 646 convictions, 305 acquittals, and 
120 jury disagreements. Of course, all of these 
trials were had before juries. 

“On the other hand, in the last fiscal year, 8 
departments disposed of approximately an equal 
volume of business. The report for that year 
showed 357 convictions and 167 acquittals by juries, 
while there were 295 convictions and 181 acquittals 
by the court sitting without a jury. 

“It is likew 


her £ ae 
ver Of cases in 


“ 


ise important to note that the num- 
which juries are waived is steadily 
increasing. In the year ending June 30, 1929, dur- 
ing only about half of which period such waiver was 
permissible, approximately 27 per cent of the cases 
were tried before the court without a jury. In the 
following year, however, this proportion advanced 
to nearly 44 per cent. Furthermore, we have been 
advised that, by the close of the calendar year 1930, 
this percentage had risen to nearly 50 per cent. 

“It is also of interest to note that in the year 
ending June 30, 1930, out of a total of 607 defend- 
ants tried before juries, slightly over 27 per cent 
were acquitted, about 5/7 per cent were convicted, 
while the jury failed to agree as to the remainder. 
During the same year, of those tried before the 
court sitting without a jury 38 per cent were ac- 
quitted and 62 per cent convicted. 

“When we recall that many of those opposing 
the adoption of this constitutional amendment 
charged that the measure was a scheme to trap un- 
wary defendants and entice them to waive a jury 
trial, in order that they might be railroaded to jail, 
and remembering also how these opponents ridi- 
culed the proposed change, insisting that, even if 
adopted, it would prove useless because practically 


all defendants would insist upon a jury trial, the 
results above described become quite significant.” 


Results of Improved Appellate Practice 
Elsewhere 


Under the head, “Revision of Appellate Prac- 
tice Necessary” the Research Director suggests that 
the congestion in the Appellate Courts may be 
eliminated without increased cost by adopting 
methods which are in successful operation in other 
jurisdictions,” notably in New York and in the Fed- 
eral Jurisdiction. In this connection he restates 
observations made in a previous report on the 
United States Supreme Court and the appellate 
tribunals of the State of New York, and adds: 

“As pointed out by Chief Justice Cardozo of 
New York, and likewise by Presiding Justice Dowl- 
ing of the Appellate Division, the State which is 
not only first in population and in wealth, but which 
is burdened with the largest volume of judicial busi- 
ness, has solved the problem of congestion and de- 
lay in appellate tribunals, without multiplying 
courts and adding judges, but, on the contrary, by 
adopting methods which are exceptionally eco- 
nomical. 

“At present, the seven justices of the New York 
Court of Appeals, plus the seven justices of the Ap- 
pellate Division, First Department of that state, 
fourteen in all, are disposing of more proceedings 
annually than the 25 justices who comprise the 
membership of our Supreme Court and District 
Courts of Appeal combined, because in the first 
mentioned state its judges are permitted to work 
under the most improved methods of appellate prac- 
tice, while our judges are handicapped by restric- 
tions which greatly reduce the volume of business 
they can dispatch, thereby resulting in congestion 
in our appellate tribunals, and causing serious delay 
in the decision of appeals. 

“The extraordinary results achieved by the ap- 
pellate tribunals of New York demonstrate most 
convincingly that the appellate practice of that state 
is far superior to our own, and that by adopting the 
same, we shall be able to eliminate the congestion 
in our appellate tribunals, and dispose of our ap- 
pellate business expeditiously, without adding to 
our courts or multiplying the number of judges, or 
otherwise increasing our judicial expenditures. 

“Why should not California establish the prin- 
ciple—to quote the late Chief Justice Taft—that 
where there is a trial court and one appellate court, 
the litigants, so far as doing justice to them is con- 
cerned, should be satisfied with the decision of the 
appellate court, and, that that decision should be 
brought to the Supreme Court only when the prin- 
ciple to be settled by the Supreme Court will be 
useful to the public in settling general law?’ 

“Why should we not adopt the plan—to borrow 
the language of Chief Justice Cardozo, of ‘restrict- 
ing rather narrowly the cases appealable as of right’ 
to our court of last resort? 

“Why should we not recognize, as pointed out 
by Presiding Justice Dowling, ‘that the administra- 
tion of justice is best served by writing opinions 
only in such cases as involve a reversal or modifica- 
tion or the discussion of constitutional questions, 
or those of general public interest?” 

The Judicial Council pays the following tribute 
to its retiring Research Director in Part I of the 








ee 
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report: “It is a matter of congratulation to the 
State of California and its Judicial Council that the 
outstanding and self-sacrificing service which Judge 
Holizer has given to the cause of improvement in 
judicial procedure in California has been recognized 
nationally by his election to the chairmanship of 
the National Conference of Judicial Councils. His 
more recent selection as a judge of the Federal Dis- 
trict Court, Southern District of California, while 
a cause for congratulation to him, will rob the 
Council of one of its most valuable members.” 


Chicago Bar Protests Against Two of Association's 
Canons of Ethics 


HE Chicago Bar Association has presented an 

address to the American Bar Association stating 
that it is unable to adopt a portion of Supplemental 
Canons of Professional Ethics Nos. 34 and 35, deal- 
ing with division of fees and intermediaries, as 
adopted by the latter Association at the Seattle 
meeting. It gives the reasons for its attitude and 
declares that it feels it a duty to make an effort to 
secure what it believes to be important changes. 
The action was taken by the Board of Managers 
after an extended hearing by the Chicago Bar As- 
sociation’s Committee on Professional Ethics. The 
address has been referred by the Executive Com- 
mittee of the American Bar Association to the 
Committee on Supplements to Canons of Profes- 
sional Ethics for consideration and report. 

The Apri! issue of the Chicago Bar Association 
Record, official organ of that organization, contains 


the text of this interesting and significant docum 
Objection is made to the following sentence in 
Canon 34, on division of fees: “But the establish: 
custom of sharing commissions at a commonly 
cepted rate, upon collections of commercial cla 
between forwarder and receiver, though one bh: 
lawyer and the other not (being a compensat 
for valuable services rendered by each), is not co: 
demned hereby, where it is not prohibited 
statute.” The reasons for the objection are thus 
stated: 

Objections to Canon 34 


“The fee which a lawyer is entitled to charge 
for collecting an account is that which the law 
custom has established as a reasonable fee, and 
measured by the value of the services which he 
himself renders. If he pays, rebates or allows : 
portion of that fee to a lay agency placing the ac- 
count in his hands, he thereby compensates the la 
agency for soliciting the account and retaining him 
to collect it, and makes it profitable for the lay 
agency, which cannot be restrained by the canons 
of legal ethics, to engage in the soliciting of ac- 
counts. Such division of fees therefore makes a 
lawyer a party to and a beneficiary of the solicita- 
tion. Especially is this true where the lawyer and 
the agency enter into an agreement to operate in 
this manner, and, if the practice itself is sanctioned, 
it would be difficult to restrain the making of an 
agreement to do that which in itself is not pro- 
hibited. 

“In this respect no distinction can be made be- 
tween so-called commissions based upon the amount 
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ected and fees for legal services. Such collec- 
s are placed in the hands of lawyers because, as 
ers, they are in a position to take such legal 
sures aS are necessary to enforce payment. 
are not retained to render services as laymen 
r to suit, for which a commission is chargeable, 
as lawyers thereafter, for which a fee is charge- 
The retainer is of the lawyer, as such, to 
e the collection, which constitutes practicing 
, and for his entire services a fee and not a com- 
sion is his compensation. Again, it would be 
ossible, where the collection is made by means 
fa law suit, to regard a portion of the fee as a so- 
:lled commission, supposed to be due for and based 
m the amount of the collection, as such, as dis- 
guished from the legal services, and to consider 
e balance thereof as the fee for legal services, for 
entire collection would be the result of the 
al services alone 

“In brief, we cannot bring ourselves to recog- 
nize any distinction between ‘commissions’ and 
fees’ for legal services in the collection of so-called 
mmercial accounts, and cannot sanction a division 
commissions or fees between a lawyer and a 
mmercial or collection agency to induce such lay 
ita gency to forward commercial collections or other 

legal business to the lawyer.” 


“Intermediaries” Canon Criticized 





The paragraph in Canon 35, dealing with inter- 


rr | mediaries, which states that “the established custom 

receiving commercial collections through a lay 
be rency is not condemned hereby,” is likewise ob- 
unt ‘ted to and the reasons therefore stated as fol- 


aa “No reason is perceived why the confidential 
elationship between lawyer and client, or the duties 
f a lawyer to his client, should be relaxed in the 
handling of commercial accounts. Clients should 
be permitted in all cases to select their lawyer from 
siderations of trust and confidence, and should 
ot be subjected to the influence of solicitation by 
lay agencies, which are not restrained by the canons 
f legal ethics, or to the risk that the lawyer might 
ict in the interest of the agency by which he was 
elected, rather than in the interest of the client. 
Nor should a lawyer permit himself to be placed 
n such a position. There is no more reason why 
lay agencies should solicit this branch of the client’s 
legal business and make the selection of lawyers to 
indle it, than with other legal matters. 

“We further submit, that, without the co-oper- 
tion of lawyers in the practices hereby condemned, 
lay agencies will not find it profitable to continue 
he practice of soliciting’commercial accounts as it 
s at present carried on. 

“As is stated in Canon 27, the most worthy and 
ffective advertisement possible is the establishment 
‘f a well merited reputation for professional capac- 
ty and fidelity to trust. 

“We believe it is the duty of the legal profes- 

sion to save inviolate the fundamental rule that only 
ualified and duly licensed attorneys, subject to 
egulation by the courts and the Bar, shall be per- 
mitted to practice law. We look with disfavor upon 
the growing tendency of lay agencies, individual 
and corporate, to usurp the functions of the lawyer 
in rendering service for compensation or commis- 
sions by the use of legal formulas to create legal 











rights and obligations, by giving legal advice or 
rendering legal opinions and by the employment of 
legal remedies. We believe that without the em- 
ployment, assistance and encouragement of skilled 
lawyers, lay agencies cannot encroach upon the field 
of the legal profession and we condemn any alliance 
between the Bar and lay agencies to that end.” 


The Lawyer in Public Office 


The Chicago Bar Association has adopted an 
additional canon on “The Lawyer in Public Office,” 
which the Bar will doubtless find of interest, in view 
of the large number of lawyers who are always to 
be found in public positions: 

“When a lawyer is elected to the legislature, or 
to an executive or other public office of any kind, or 
holds any public employment, by election or ap- 
pointment, his duty as the holder of such office or 
employment requires him to represent the public 
with undivided fidelity. His obligation as a lawyer 
(with which we are here concerned) continues; as 
an example, it is improper for him, as for any other 
lawyer, to represent conflicting interests, and there- 
fore it is improper for him to act professionally for 
any person or casporation, including a municipal 
corporation, or for any other private or public body 
which is actively or specially interested in the pro- 
motion or defeat of legislative or other matters pro- 
posed or pending before the public body of which 
he is a member or by which he is employed, or be- 
fore him as the holder of a public office or employ- 
ment. The principle is not that these interests do 
necessarily conflict, but that they may conflict; no 
lawyer (says the court), having duties to perform 
of a fiduciary nature, shall be allowed to enter into 
engagements in which he has, or can have, a per- 
sonal interest conflicting, or which possibly may 
conflict, with the interests of those whom he is 
bound to protect. There are other applications of 
the code of legal ethics to the special case of a 
lawyer in public office, but it is unnecessary to de- 
tail them. These are over and above the duties 
which are not peculiar to lawyers, but which apply 
equally to laymen in public office; such as the duty 
to preserve the legislative branch free and inde- 
pendent of control by the executive, an indepen- 
dence which can scarcely be maintained if a consid- 
erable number of members of the legislature are in 
receipt of salaries from employment in the gift of 
public offices or boards, local, state, or federal ; for 
it is to them that the member may feel responsible 
for his conduct in office, and he may look to them 
for direction and advancement, passing over the 
public, the true and ultimate source of his authority. 
These are considerations which the lawyer in public 
office, above all men, should have at heart; and in 
failing to observe them he is recreant not only as 
one in public office or employment, but also to his 
professional obligations as a lawyer.” 


Corporate Fiduciaries and Their Lawyers 


JOINT announcement of the New York 

County Lawyers’ Association and the Bar 
Association of the City of New York on the sub- 
ject of corporate fiduciaries and their lawyers was 
made on May 11, 1931. A recent report of the first 
named assocjation’s Committee on Unlawful Prac- 
tice of the Law, of which Mr. Julius Henry Cohen 
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is chairman, gives the text of that announcement 
and makes certain additional observations, as fol- 
lows: 

“After two years of co-operative endeavor, in 
which your Committee and the Committee on Pro- 
fessional Ethics of this Association joined with the 
Committee on Unlawful Practice of the Law and 
the Committee on Professional Ethics of the Asso- 
ciation of the Bar, a joint statement was approved 
by the four Committees and was submitted to the 
governing bodies of the two Associations. This 
joint statement received the very careful consider- 
ation of the Board of Directors of this Association 
and on December 10, 1930, the Board of Directors 
approved, substantially without change, the declara- 
tion of these four Committees, dealing with the 
ethical standards which should control the action 
of lawyers in connection with their relation with 
fiduciaries. The Board of Directors of this Asso- 
ciation deemed it prudent to separate this declara- 
tion from the other phase of the joint statement of 
the Committees, which related to the possibility of 
self-regulation of fiduciaries. 

“A difference of viewpoint was disclosed be- 
tween this Association and the governing body of 
the Association of the Bar, and in an effort to recon- 
cile the views of the Associations, a Special Com- 
mittee of the Board of Directors of this Association 
met with a Special Committee of the Executive 
Committee of the Association of the Bar. 

“These special Committees succeeded in formu- 
lating a statement of the principles recommended 
in substance by the four standing Committees and 
an agreement was reached that this joint declaration 
should be released for publication on Monday, May 
11, 1931. 

Joint Statement of Bar Associations 

“This statement appeared in the New York 
Law Journal on May 12, 1931, and says: 

“*Persons contemplating the making of a will 
or the establishment of a trust should be fully ad- 
vised by their own counsel before decision on mat- 
ters such as (a) whether a trust should be created 
at all, (b) what should be its duration, (c) whether 
it should be revocable or (d) what 
qualifications are desirable for executor or trustee, 
(e) how many fiduciaries should be named, and (f) 
what should be the powers, immunities and com- 
pensation of any such fiduciary. 

“*Pecisions on all of these points are of serious 
importance and in many cases irrevocable; and the 
desires of a prospective fiduciary may frequently 
conflict with the best interests of the testator or 
creator of the trust or of the beneficiaries thereof. 

“*There should be no divided allegiance upon 
the part of the lawyer drawing or advising with 
respect to a will or trust agreement. 

““In the judgment of the Associations a lawyer 
should not advise a prospective testator or donor 
as to the making of a will or trust if the lawyer 
already occupies a relationship to a proposed or 
potential fiduciary which might embarrass him in 
advising fully and freely as to all matters involved 
in the formation and terms of such trust. Such 
embarrassment exists where the prospective testator 
or creator of the trust has come to the attorney at 


irrevocable, 
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the instance of any person or institution seeking, 
to be named as fiduciary. 
““*Moreover, if an attorney habitually obtai: 
clients as a result of solicitation of fiduciary rel 
tionships by a corporate fiduciary, and such solicit 
tion is known to the attorney, he is acquiescing 
the indirect procurement of professional empl 
ment and taking the benefits thereof. 
“*The Associations recognize as an 
to the foregoing principles, that past relations 
trust and confidence may result in an attorney beit 
peculiarly qualified, and consequently under a dut 
to advise a client in regard to his will or a conte: 
plated trust. In such case he may do so, irrespe 
tive of relations with the prospective fiduciary, 
after full disclosure the client so requests. 
“*Lawyers should refrain from assisting in 
encouraging the distribution to laymen of forn 
wills or trust indentures or similar documents, 
should endeavor to stop the practice, because of the 
danger in the use of such documents without th 
revisions and corrections that are necessary to meet 
the needs and intentions of the individual client 
under advice of his own counsel.’ 
“Your Committee feels that this 
admirable and is the most forward-looking state 
ment made in-this field. It should prove very valu 
able to the Special Committee of the American Bar 
Association, which is now dealing with this sub 
ject. To the members of the Bar of York 
City who have heretofore been concerned respecting 
the principles of conduct applicable to lawyers in 
the drafting of wills and trust indentures, this 
declaration should furnish a clear guide. 


The Principle of “No Divided Allegiance” 


“There can be no difference in principle in re- 
spect to the fiduciary obligation of a lawyer, no 
matter what his standing may be in the profession 
and no matter what class of work he does. The rule 
of fidelity is the same. The principle that no 
lawyer may have a divided allegiance is precisely 
the same. The prohibition against accepting the 
benefit, directly or indirectly, of solicitation, is ex- 
actly the same. The need of the client for inde- 
pendent advice when drawing so important a docu- 
ment as his will or a trust indenture has been 
pointed out many times. 

“A Special Committee of the St. Louis Bar As- 
sociation dealt elaborately with this subject in a 
report to its Executive Committee, made by Mr 
Edward J. McCullen on February 4, 1929. After 
paying tribute to the leadership of the New York 
County Lawyers’ Association and to its Committee 
on Unlawful Practice of the Law, the Executive 
Committee said on January 13, 1930: 


excepth 


and 


statement is 


N ew 


“ ‘Common sense, common knowledge of h nature, and 
common experience all teach us the eternal tri of the utter- 
ance on the Mount, that “no man can serve two That 
is what trust company lawyers are vainly trying to do when 
they draw wills for and give legal advice to the customers of 
their companies.’ 


masters.” 


“The same subject matter was dealt with in 


Opinion No. 10 of the Committee on Professional 
Ethics and Grievances of the American Bar Asso- 
ciation. This Committee said: 

“*As an employee his only duty is to his employer. As a 
lawyer he owes a duty to the Court and to the public, as well 
as to his client. Can he consistently act in these dual capacities 











tween the tv (ss 


CURRENT 





and the same tin Being dependent on his employer's 
for his livelil an he properly observe that inde- 

of judgment ar tion that are indispensable to the 

ite in cour M ere not be a conflict between his 
his employer a mployee and the professional duty 
he may owe to t Court and to the profession? How- 
is unnecessary t rther pursue this thought, as, in 
1estion present t ttorney’s employer is acting in a 
Capacity al matter, therefore, assumes an en- 
different characte that event the attorney's employer, 


» actual interests 
those of the 





rust company, is t nominal client, tl 
the attorney i 1 t protect 





estate. Such a rate interest can only be properly 

sented by an attor vho, in his professional conduct of 

ase, is under 1 gation to another such as that which 

exist between mast and servant. He must be free to 

ise his in idepet nt as an attorney for the benefit 
the interests he rept ts, which he could not be expected 

while under the d tion of a third party as its salaried 
vant. 

‘The answer of the American Bar Association 
mmittee was approved by the American Bar As- 
iation at its Chicago meeting 

“While this opinion deals with the matter of 
iried counsel for trust companies or a salaried 
vyer-trust officer e can see no distinction in 
nciple between general counsel who has his office 
an adjoining root r suite or even on another 
or, and that of iwyer who is in the regular 
aried employ of the trust company. Both owe 
duty of fealty and allegiance to the trust com- 
ny. 

No Agreement Arrived At 

“While the t \ssociations were engaged 

task of coming to a joint announcement con- 

erning the duties of lawyers in this field, the cor- 
rate fiduciaries med it in their interest to an- 
ince on May 11, 1931 (at the same time the joint 
nouncement wa ued by the two Bar Associa- 
ns), a proposal to co-operate with the Bar, which, 
fortunately, v hrased as to give the impres- 
n to the public that a bargain or deal had been 
ide. Of course, this was not the fact. The pro- 
sed announcement does not conform to the state- 
ent of ethical pri ples ado} ted by the Bar As 
ciations for the guidance of lawyers; is definitely 
mited in scope; in some aspects is in contradiction 
the pronounce: t of the Bar Associations and 
ndertakes to create a mixed tribunal of laymen 
lawyers to pass upon the ethical conduct of 
vyers and to dis] e the four standing Commit- 
es of the Associations which have, for years, func- 
ned in that field. We know of no reason for the 


ipplanting of th Committees by any special 
mmittee 

‘The subject matter of contact with fiduciaries 
d the form tl! ill take, we are ad- 





sed is still under considera by the Board of 
Directors of this Association and of the Executive 
ymmittee of the Association of the Bar. From 
is recital of the facts it will appear that there is 
justification for any belief on the part of the 
ublic that am reement has been arrived at be- 





and the corporate 
luciaries.”’ 


Massachusetts House Kills Bill Relating to 


Unauthorized Practice 


HE bill.relating to the unauthorized practice of 


law, after rec: g a close vote of approval in 


the Massachusetts Senate, was killed in the House 
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of Representatives, according to the June issue of 
the Bar Bulletin, issued by the Bar Association of 
the City of Boston. The result, we are told, was 
not unexpected, nor is it regarded as an unalloyed 
misfortune by the editor of the Bulletin, who ex- 
presses the opinion that the prevention of the un- 
lawful practice of the law is a matter that is best 
left to the Bar and the courts. 

“In the first place,” he says, “it is difficult, if 
not impossible, to draft a bill which will restrict the 
practice of law to those properly qualified and at 
the same time not interfere with the legitimate ac- 
tivities of those outside the profession. Again, a 
statute is necessarily rigid, and cannot be readily 
adapted by the courts to fit each individual case. 
Furthermore, when the legislature has once under- 
taken to act upon a subject, the courts are naturally 
reluctant to go outside or beyond the statute. They 
incline, and properly so, to restrict themselves to 
the provisions set forth by the legislature, and 
therefore may not feel entirely free to break into 
new ground.” 


A Ruling of the General Council of the Bar of 
England 

N view of the English division of the profession 

into barristers and solicitors a question has 
arisen as to whether an American lawyer may deal 
with a barrister without a resort to the offices of a 
solicitor. At a meeting of the General Council of 
the Bar, held in London on May 18, it was decided 
that “the Council sees no objection to a lawyer in 
the United States of America asking an opinion in 
any matter, or giving instructions in non-conten- 
tious matters to an English Barrister without the 
intervention of an English solocitor.” E. A. God- 
son Esq., Secretary of the General Council of the 
3ar, who was good enough to send the above in- 
formation, adds the comment that “the above may 
be of interest to American lawyers. Its purport is 
that apart from actual litigation the American 
lawyer may approach an English Barrister direct.” 
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Be! WILLS and TRUSTS 


DANIEL S. REMSEN, R. H. BURTON-SMITH and GERARD T. REMSEN 

Remsen on Wills was always considered an authority. In addition to bringing the 

great work on Wills down to date, the authors, in this new edition, have given to the 
rofession an outstanding treatise on the important subject of Living Trusts, Insurance 

Teale Charitable Trusts and all other phases of trusts. 

One Large Volume Price Twenty Dollars 


THE LAW OF LEASES OF REAL PROPERTY 
By CLARENCE M. LEWIS 


This new second edition, greatly revised and enlarged, has become invaluable to all 
those engaged with the problem of leases. The author has given particular attention 
to long term leases. 


One Volume Price Twelve Dollars 


ABBOTT'S TRIAL EVIDENCE 


Fourth Edition by EDMUND GLUECK 


For over fifty years the outstanding —"* on the subject, this new edition is pre- 
sented after three years of careful revision. The unique arrangement of Abbott's Trial 
Evidence makes it a great companion book to all existing works on evidence. 


Three Volumes Price Thirty Dollars 


THE LAW OF STOCKBROKERS AND 


STOCK EXCHANGES 


By CHARLES H. MEYER 


The first book of its kind in twenty-five years, it is presented at a most opportune time 
and undoubtedly will take its place as the leading authority. The author, a member of 
a N. Y. law firm doing an extensive practice in this field, and representing several stock 
exchange firms, is particularly well qualified to prepare a work of this kind. This book 
contains forms, official exchange bs and a pocket in the back to take care of sup- 
plemental material. 


One Large Volume Price Twenty Dollars 


THE LAW OF FRAUDULENT CONVEYANCES 
By GARRARD GLENN 


Professor of Law, University of Virginia 
In addition to being the first real book of its kind in ee years, Professor Glenn goes 
beyond the conventional topics usually included in a discussion on fraudulent con- 
veyances and includes such subjects as corporate reorganizations, partnerships, trans- 
fers, trust receipts, modern liens and the trend of legislation in the shape of recording 
acts as applicable to various commercial transactions. 
In One Volume Price Ten Dollars 
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SUPREME COURT BENCH AND BAR HONOR 


MEMORY OF TAFT AND SANFORD 





\ttorney General Mitchell Presents Resolutions Adopted by Bar and Pays Appropriate 
ribute to the Deceased Jurists—Chief Justice Hughes for the Court Makes Memor- 
able Reply—‘We Continue Our Task, Heartened by the Exemplars of Our 

Faith, Among Whom No One Has a More Inspiring or Abiding Influence 
Than That of the Late Chief Justice’”—Justice Sanford “Met Every Re- 
sponsibility with Integrity of Motive and Singleness of Purpose and 
Discharged Every Trust with Complete Fidelity” 





EMORIAL exercises in honor of the late 
M Chief Justice \William Howard Taft and the 
late Justice Edward Terry Sanford were 
d before the Supreme Court at Washington on 
nday, June 1. The resolutions adopted at a 
ent meeting of the Supreme Court Bar on the 
and services of both of the deceased jurists were 
esented by Attorney General Mitchell, and Chief 
tice Hughes replied for the Court. The esti- 
tes of the men so honored, brief as they were, are 
permanent value and general interest to the Bar 
| are herewith reproduced in full. In presenting 
resolutions on the late Chief Justice Taft the 
\ttorney General spoke as follows: 

May Ir PLeAse THE Court: During the De- 
ember recess of this Court members of its Bar as- 

bled here to express their profound regret at the 
eath of William Howard Taft, tenth Chief Justice of 

United States, and to make a permanent record of 

ir high regard for his devoted public service. That 
thering included many men, themselves distinguished 
such service, life-long friends of the late Chief 
Justice, who paid eloquent and loving tribute to his 
memory. A minute was prepared, reviewing the prin- 
pal events of his career, and the following resolutions 
re adopted : 
“It is now resolved that the Bar of the Supreme Court of 
United States do hereby record their high appreciation of 
long record of devoted and effective service rendered by 
Villiam Howard Taft to the people of the United States in the 
many public employments to which he was called, and especially 
the exalted office of Chief Justice of the United States. 
irther resolved, that the Attorney General be asked to present 
se resolutions to the Court and to request that they be in- 
ribed upon its permanent records and that the Chairman of 
is meeting be requested to transmit a copy of the resolutions 
the family of the late Chief Justice together with the assur- 
1ce of the sincere sympathy of the Bar in the great and 
rremediable loss they have sustained.” 

In obedience to those resolutions I am here to pre- 
sent them, and ask that they be entered in the records 
f the Court. 

Chief Justice Taft was my good friend and I am 
erateful for the tradition which gives to the office I 
hold the high privilege of representing the Bar on this 
ccasion. 

The only man to hold the two greatest offices in the 
gift of the American people, he had a public career 
unparalleled in its variety, with great distinction as a 
teacher, colonial administrator and executive, but it is 
appropriate in memorial exercises by the members of 
the profession which he loved, and for the archives of 
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this Court, that we speak chiefly of his service to the 
Court and to the cause of justice, and first of that part 
of his work recorded in the official reports. 

While he was Chief Justice, the Court delivered 
fifteen hundred and ninety-six opinions. One-ninth of 
that number is one hundred and seventy-seven. He 
delivered two hundred and fifty-three opinions for the 
Court, or one-sixth of the total. The nature of the 
cases and the labor required in each would have to be 
examined to judge accurately of his relative efforts, but 
certainly he did his share. 

This is not the occasion to review his judicial opin- 
ions at length but a study of them reveals these things. 
His public life and experience as an administrator and 
executive had developed a wisdom and common sense 
which are disclosed in these writings. His opinions 
are of the kind which are useful to lawyers. They not 
only decided the cases presented but they are charts for 
the future. The style is simple and direct, and he never 
clouded his thought by self-consciousness in expression. 
His judgments disclose prodigious energy expended in 
study and research. 

In assigning cases to members of the Court for 
preparation of opinions he gave to himself at least an 
equal share of those dull ones which were interspersed 
with the important matters before the Court. He 
seemed to take a special interest in patent and trade- 
mark cases. He had an unusual facility in that field 
and wrote many fine opinions in important patent liti- 
gation. It is in constitutional law that his greatest 
judicial work was done. Of his two hundred and fifty- 
three opinions seventy dealt with important constitu- 
tional questions. That in the Myers case, settling a 
controversy as old as the Union, respecting the Presi- 
dent’s exclusive power of removing executive officers, 
alone would mark him a great constitutional lawyer. 
The opinions he delivered from the bench, together 
with two hundred and four others rendered during his 
service as a United States Circuit Judge, form an 
enduring monument to his high judicial qualities. 

Standing out beyond his performance of the 
routine tasks of a Chief Justice is other service for 
which we should be grateful. 

When he began his work here as Chief Justice the 
Court was eighteen months behind in disposing of the 
cases before it. He took a leading part in devising 
and procuring the passage by Congress of the Act of 
February 13, 1925, which gave the Court a wide dis- 
cretion to decide what cases should be brought before 
it for review, and with that change in procedure as a 
starting point he set about the task of bringing the 
work up to date with such determination and driving 
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force that at the end of his service as Chief Justice in 
February, 1930, the business of the Court was practic- 
ally current, and with the completion of that task dur- 
ing the past year it may no longer be said that appeals 
to this Court are a means to delay justice or allow 
criminals to postpone punishment. Under his leader- 
ship this Court has set an example to the courts of 
the land, and brought home to the profession that it 
should no longer be taken for granted that courts must 
always be behind in their work. 

During his incumbency Congress enacted the laws 
authorizing the erection and construction of a building 
to be occupied by the Court and its officers. He had 
largely to do with this matter and gave constant 
thought and effort to obtaining the necessary appropria- 
tions, acquiring the site, and above all in seeing to it 
that the building when completed should be a beautiful 
and impressive structure. This project was dear to his 
heart. We regret that he did not live to see the fulfill- 
ment of his efforts. The new Supreme Court building 
when completed will itself be a memorial of one of his 
services to the Court. 

He had much to do with the planning and enact- 
ment of the legislation authorizing the judicial con- 
ference presided over by the Chief Justice and attended 
by senior circuit judges of the ten judicial circuits, 
which annually considers the operation of our federal 
judicial system for the purpose of bringing about ad- 
ministrative and legislative changes to increase efh- 
ciency in the administration of justice. ; 

By his influence for a high standard in judicial 
appointments he rendered inestimable service to the 
cause of justice. As President he himself appointed 
five associate justices and one Chief Justice of this 
Court and many judges of the other federal courts. He 
spoke of this Court as the chief bulwark of the institu- 
tions of civil liberty created by the Constitution, and 
viewed the appointment of members of the Court as 
the most sacred duty with which he, as President, was 
charged. During ali his public career in whatever office 
he held his influence was exerted to elevate the stand- 
ards for judicial appointments and to combat the pres- 
sure of political expediency to force the selection of 
mediocre men. 

With all the other demands upon him he took time 
to see old friends, to find new ones, to address gather- 
ings of his fellow citizens, and to make those many 
public appearances expected of one in his position. 
His big, warm personality, kindliness, and humor, with 
that infectious chuckle of his, will never be forgotten 
by those who knew him. 

None of our institutions is so impregnable that 
popular confidence in and respect for it are not to be 
desired, and it is well for this Court and for the con- 
stitutional rights and liberties which it guards, each 
time there is chosen to the great office of Chief Justice 
one who in the public estimation is so preeminently 
fitted that his appointment is generally acclaimed. 
Chief Justice Taft had that fortunate distinction. 
What training for this high office could have excelled 
his? From early youth he was continuously in the 
public service. Within a year after his admission to 
the Bar he became prosecuting attorney of his county, 
then judge of a Superior Court. Forty-one years ago, 
in this very spot where I now stand, he commenced his 
service for the nation, as Solicitor General of the 
United States, and with but a short interlude, continued 
in the nation’s service until he ended it again in this 
room as Chief Justice. From Solicitor General to 
United States Circuit Judge, then President of the 


Philippine Commission, Civil Governor of the Phi 
pine Islands, special representative of his Governn 
on delicate diplomatic missions, Secretary of War, and 
President. What a preparation for high judicial office! 
When finally the opportunity came to place him on this 
Court, the whole nation knew that he was qualified 
character, learning, and experience. It trusted him ; 
believed in his judicial qualities and in his big-heart 
sympathy for and understanding of the 
plain people. 

He had always yearned for service on this Court 
His was a judicial mind. Political life was not co: 
genial to him but f seemed l draw | 


problems 


fate bound to 
against his will into the field of political and execut 
action. It has been said that because of his judic 
instincts it was hard for him to adjust himself to t 
thoughts and feelings and methods of political life i: 
a party sense. Nevertheless twice he regretfully 
fused appointment as an Associate Justice of this Court 
because he felt he could not desert administrative re 
sponsibilities. 

He made no secret of his interest in judicial work 
Millions of his fellow countrymen knew of these things 
and sympathized with his aspirations. They held him 
in affectionate regard. When in 1912 his party, torn 
by dissension, went down ito defeat and he failed of 
re-election to the Presidency, his lack of bitterness or 
rancor, his smiling acceptance of his defeat, his frank 
and humorous public statement that he had retired 
from the Presidency with the full consent of the 
American people, met with instant response in the 
public mind, and from that moment, to an extraordi- 
nary degree, he found a place in the affections of the 
nation. So when he came at last to the great office of 
Chief Justice he had the entire confidence and respect 
of great numbers of his fellow citizens. He held them 
to the end. His very presence on this Court quickened 
public interest in its functions, strengthened it in the 
public regard, and helped to maintain it as the bulwark 
of the Constitution. 


The Chief Justice’s Reply 


R. AtToRNEY GENERAL: In receiving the resolu- 

tions which you have presented, 
that of all the tributes that have been 1 
memory of this eminent statesman and jurist, there 
could be none which would have been more highly 
prized by him than this tribute coming from the pro- 
fession which he loved in recognition of the distinction 
of his service to the cause which was nearest to his 
heart. 

Blessed by forbears who had achieved high repute 
by virtue of eminent talent and public spirit, it may be 
said that William Howard Taft was born to the purple 
of the highest advantages which our democracy affords. 
It was natural that his winning personality, giving play 
to marked ability, without suggestion of condescension, 
and distinguished by a nobility of character which 
scorned all that was sordid, base, or narrow, should 
have opened early the door of opportunity for public 
service. The gracious leadership of his youth in the 
circle of the university prefigured the position which 
he at once took at the junior bar, and after showing 
his mettle in his native city as prosecutor and judge, he 
came, at the age of thirty-three, to the office of Solicitor 
General of the United States. From that time until his 
death, he exemplified in varied undertakings of grave 
responsibility, the finest type of public servant and en- 
joyed an increasing general esteem, until, in the closing 


we recognize 
paid to the 
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wounds of political strife had been 
victories of a magnanimous spirit had 
enriched beyond any man of 


after the 
d and the 
acclaimed, he was 


time with the wealth of a universal affection. 

n other places, there have been, and will be, ap- 
riate appreciat m of his services as the repre- 
itive of his country in novel and important duties 


new government in the Philip- 
y of War and Chief Magistrate 
s for us to recognize with grati- 
of obligation and of loss, 
which brought his career to 


xecutive head of 
and - »ecretal 
» R tepul slic It 
a with 

labors in this ¢ 

fullness of illustrious accomplishment 

Chief Justice Taft came to this service with a 

stige which added weight to his pronouncements. 


a deep sense 


t in the realm of lofty and conspicuous endeavor, 
iccess 1S never guaranteed by past achievements. It 
st be re-won daily, and even the highest prestige is 
to fresh proof by the inescapable responsibilities 
lecision. Chief Justice Taft entered the Court with 


ition, but he left it with an even 
tablished. 
s special qualifications for judi- 


listinguished reput 
ater fame securely 
This was due to | 


office, by virtue of training, aptitude and tempera- 

nt. His training began, as I have said, almost as 
as he was admitted to the bar. When he took 
executive office at the age of forty-three, he had served 


ly eleven years upon the bench, and for eight of 


hese years as United States Circuit Judge. In that 
rk he was indefatigable, not only in the Circuit 
Court of Appeals but at trial terms. One who knew 


those days has said that Judge 
the bar of his circuit as no other 
been before or has been since. 
ith the range of his judicial duty, 
for legal study he took a leading 
ganization and teaching. The 
f his judicial opinions as a Cir- 
widely known. His interest was 
adjudication of particular cases, 


timately his labors i1 
[aft became known t 
cuit judge had ever 
r was he conte 
but in his enthusiast 
rt in law scho 
rning and strengtl 
iit Judge made hin 
t simply in the right 


 - 


it in jurisprudence, and he consistently labored in 
e interest of system and coherence. It was his effort 
master the special subject in hand so as to utilize it 
giving a chart for the future. A conspicuous in- 


for the Circuit Court of 
{ddyston Pipe & Steel 
1898 (85 Fed. 


inion 
Arcuit in Z 
delivered in 


stance of this is 
\ppeals of the Sixt! 
mpany v. United States, 


271), containing what was, at that time, perhaps the 
st thorough exposition in the American reports of 
e law relating to restraint of trade. The judicial 
rvice of his young manhood was rendered with a zest 
hich never abated. And his duties and experiences 
executive office heightened for him the never-failing 


career, by reason of its independ- 

nee and impartiality, and its devotion to what he be- 

eved to be the paramount interests of the administra- 
mn of justice. Having begun as a student of the law, 
returned to his legal studies when released from 

xecutive responsibilities, and as a lecturer on consti- 

ted his preparation for the great 
sk to which manifest destiny was to call him. 

To Chief Justice Taft, the administration of jus- 
tice was never an abstract conception, to be extolled in 
vain phrases and with but slight regard to changes in 
social conditions and to existing deficiencies. While 
holding in contempt the fanciful schemes with which 
the administration of justice in this country is threat- 
ened from time to time, he was ever pointing out its 
shortcomings and laboring for its improvement by 
practicable remedies. It was this concern which gave 


arm of the judic 


tutional law he comple 





him a peculiar sensitiveness with respect to the quali- 
fications for judicial office. He realized profoundly 
that the chief defects of the administration of justice 
lie in men rather than in method. A good judge, using 
the means at the command of an alert and informed 
mind, will find but rarely that he cannot force his way 
through to effective action. No duty seemed to Presi- 
dent Taft more important than that of selecting federal 
judges. It was his special concern while he had the 
responsibility of appointment, and his solicitude con- 
tinued and was constantly expressed after he became 
Chief Justice. It has fallen to but three Presidents 
since Washington to appoint a majority of the mem- 
bers of this Court. President Jackson appointed Chief 
Justice Taney and four Associate Justices. President 
Lincoln appointed Chief Justice Chase and four As- 
sociate Justices. President Taft appointed Chief Jus- 
tice White and five Associate Justices. In no act of 
Mr. Taft’s career was his estimate of the requirements 
of judicial office, and his emphasis upon its proper 
independence of partisan considerations, more strik- 
ingly shown than in his appointment of Chief Justice 
White, of a different political faith, but who had repre- 
sented upon the bench the highest standards of judicial 
conduct. And we are admonished of the rapidity of 
the changes in this Court, despite the apparent perma- 
nence afforded by the tenure of office, when we reflect 
that when Chief Justice Taft came to the bench ten 
years ago, only two of his appointees were still i 

service, 

No learning or information comes amiss to a 
Justice of this Court. Its members have been drawn 
from many fields of activity, and to its conferences are 
brought the wisdom derived from varied experiences 
in different parts of our land. By reason of the variety 
and importance of his previous official duties, Chief 
Justice Taft had in this respect an unusual equipment. 
The learning and industry of the judge was reinforced 
by the special knowledge gained in statecraft. He had 
abundant opportunity to apply this knowledge, and it 
was applied with judicial independence. As illustrating 
this, and also as exhibiting the quality of his judicial 
reference may be made to Balzac v. Porto 


opinions, Pe 
Rico (258 U. S. 298) and Yu Cong Eng v. Trinidad 
(271 U. 500), dealing with fundamental questions 


relating to the administration of our insular posses- 
sions ; to Stafford v. Wallace (258 U. S. 495), sustain- 
ing and construing the Packers and Stockyards Act; to 
Ex parte Grossman (267 U. S. 87), upholding the 
power of the President to pardon criminal contempts ; 
and to Myers v. United States (272 U. S. 52), sus- 
taining the President’s power of removal. 

Because of the interest which he had shown 
throughout his public life in the problems affecting 
labor, Mr. Taft was appointed, when the United States 
entered the War in 1917, co-chairman of the War 
Labor Board. And when he came to this Court, no 
one had a more intimate knowledge of labor conditions 
in this country or was more highly respected by all 
those concerned in industry, whether as employers, 
managers or employees. There can be no doubt of his 
special interest in the decisions of this Court affecting 
labor questions, and upon these questions he delivered 

many of the Court’s most important opinions; as, for 
example, in American Steel Foundries v. Tri-City 
Central Trades Council (257 U. S. 184); in United 
States Mine Workers v. Coronado Coal Company (259 
U. S. 344 and 268 U. S. 295,) in the Pennsylvania 
Railroad Company Cases relating to the function of the 
United States Railroad Labor Board (261 U. S. 172 
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and 267 U. S. 203) and in Charles Wolff Packing 
Company v. Industrial Court of Kansas (262 U. S. 
522) with respect to the extent of the authority of the 
State in the regulation of wages in industry. 

Chief Justice Taft had also the technical knowl- 
edge and aptitude which gave him a special interest and 
authority in patent cases, and his skill in this difficult 
branch of jurisprudence is illustrated in such leading 
opinions as those in Eibel Process Company v. Minne- 
sota & Ontario Paper Company (261 U. S. 45) and 
Corona Cord Tire Company v. Dovan Chemical Cor- 
poration (276 U. S. 358). The Chief Justice always 
had an open mind with respect to the necessary adapta- 
tion of the authority of government, especially in rela- 
tion to the broaderiing requirements of interstate com- 
merce under modern conditions. This was conspicu- 
ously shown in the opinions that he delivered for the 
Court as to the power given to the Interstate Commerce 
Commission by the Transportation Act of 1920, among 
which may be noted, as of permanent importance be- 
cause of the principles definitely established, those in 
the cases of Railroad Commission of Wisconsin v. Chi- 
cago, Burlington & Quincy Railroad Company (257 
U. S. 563), relating to the power of the Interstate 
Commerce Commission over intrastate rates, and Day- 
ton-Goose Creck Railway Company v. United States 
(263 U. S. 456), with respect to the recapture provi- 
sions of the Interstate Commerce Act. To the grow- 
ing volume of jurisprudence dealing with controversies 
between States, he made a notable contribution, especi- 
ally in the case of the Chicago Drainage Canal (278 
U. S. 367) and in that of North Dakota v. Minnesota 
which clearly laid down the essential bases for recovery 
by one State claiming injury by reason of operations 
conducted by another. I have not attempted the im- 
possible task of making, upon such an occasion as this, 
a comprehensive survey or even a just estimate of the 
judicial service of the late Chief Justice, and I have 
sought to cite but a few of the many important opinions 
in which he touched every department of the law as 
laid down by this Court and which stand as imperish- 
able memorials to his ability and conscientious labor. 

Chief Justice Taft had, as has well been said, “an 
almost religious reverence” for the fundamental prin- 
ciples of our system of government. To quote his own 
words: “In the federal constitution there were em- 
bodied two great principles, first, that the government 
should be a representative popular government, in 
which every class in society, the members of which 
have intelligence to know what will benefit them, is 
given a voice in selecting the representatives who are 
to carry on the government and in determining its gen- 
eral policy. On the other hand, the same constitution 
exalts the personal rights and opportunities of the in- 
dividual and prescribes the judicial machinery for their 
preservation, against the infringement by the majority 
of the electorate in whose hands was placed the direc- 
tion of the executive and legislative branches of the 
government.” That was his confession of faith. And 
he had no sympathy with any attempt to undermine 
the fundamental protection of fair individual oppor- 
tunity upon the assumption that social riches could be 
gained through individual impoverishment. He stood 
emphatically for the limitations of government under 
the Constitution and was unwilling to see these limita- 
tions exceeded even when legislative phrases were used 
which would otherwise have been appropriate to the 
exercise of legislative power. This was conspicuously 
shown by his opinion in delivering the judgment of the 


Court holding invalid the Child Labor Tax Law (259 
U. S. 20), as infringing upon the reserved power of 
the States. “To give any such magic,” he said, as wa 
sought to be attributed, “to the word ‘tax’ would be 
break down all constitutional limitation of the powers 
of Congress and completely wipe out the sovereig: 
of the States.” But he did not regard the country, 
he expressed it, as “tied to the defects of the past o: 
present,” and he looked for a sure progress through 
discriminating and far-sighted legislators and through 
judges of broad vision but imbued with the spirit of 
the Constitution. 

Chief Justice Taft rarely dissented. In the multi 
tude of cases to which you have referred, Mr. Attorney 
General, which were decided during his incumbency, | 
find but seventeen in which he expressed dissent and 
in but three of these did he write the dissenting 
opinion. 

Deeply concerned with improvements in adminis 
tration, the Chief Justice gave special attention to his 
own duty as administrator. Even the distinction of 
his contribution to the jurisprudence of the Court does 
not obscure, but throws into a stronger light, by reason 
of his versatility, his preeminence in the executive de 
partment of its work. In the successful endeavor to 
end the delays which bring such a deserved reproach 
upon judicial procedure, he was ever a leader, and he 
would have been the first to recognize the able sup- 
port which he received from his colleagues in this 
effort. It was not a vain attempt to bring the Court 
up to its work by a spasmodic activity, but the intelli- 
gent formulation of a plan which receiving the sanction 
of Congress has put the Court, we trust permanently, 
upon a basis by which it can keep abreast of the de- 
mands upon it. So long as we follow the example 
which he has set and avail ourselves of the opportunity 
which his leadership provided, the delays of justice will 
have no countenance or illustration here. 

But the Chief Justice was not content with ex- 
pediting the work of this Court. He felt a special re- 
sponsibility with respect to the entire Federal judicial 
system. Many years before he came to this bench, he 
had suggested that either the Supreme Court or the 
Chief Justice should have an adequate executive force 
to keep current watch upon the business awaiting dis- 
patch in all the districts and circuits of the United 
States and to make a periodical estimate of the number 
of judges needed in the various districts and to make 
the requisite assignments. In a different manner, it 
was sought to attain the object he had in view by the 
establishment, in 1922, through his persistence, of the 
Judicial Conference of the Senior Circuit Judges, held 
annually, at which the Chief Justice of this Court pre- 
sides, and which considers the needs of judicial service 
in the different districts and makes recommendations 
accordingly. This is an instrumentality of great value, 
and what it has accomplished and the promise of what 
it may achieve are due in the largest measure to the 
foresight and intelligent guidance of Chief Justice 
Taft. 

No appreciation of the late Chief Justice can stop 
with appraisal of his intellectual power, or his juristic 
and executive achievements, or his moral worth. The 
glow of his warm heart shone through all his activities 
and irradiated all his associations. As with every virile 
character, he had ardent sympathies and strong dis- 
likes. But he could not cherish ill will or long harbor 
a sense of injury. He carried with him an invincible 
armor of kindliness against which the shafts of op- 
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nts had proved harmless. With him, service in the 

le of justice was not an austere performance, with 

\l-grace of an unnatural aloofness, but a necessary 

in endeavor, with the dignity of lofty purpose, but 

ued with a benignity and an affection for his fel- 
which made his presence in that temple a constant 
liction. 

| should, in these last words, permit those to speak 

were associated with him in this work, and I can 

) better than to quote what they said to him upon 

retirement: “You came to us from achievements in 

fields, and with the prestige of the illustrious 

- that you lately had held, and you showed in a new 

rm your voluminous capacity for work and for get- 
r work done, your humor that smoothed the rough 
ices, your golden heart that has brought you love 
mm every side, and, most of all, from your brethren 
ose tasks you have made happy and light.” 

There are those here who have witnessed these 
memorial exercises in honor of three Chief Justices. In 
the midst of our efforts, engrossed with present de- 

inds, we are moving with a steady and inescapable 
rogress toward the inevitable end. The figures of 

lay, like those of yesterday, will soon be replaced, 
nd the best endeavors, striking as they may be in their 
mediate aspect, will soon form but the background 
f another picture. Without illusion, and with steady 
vill, we continue in our task, heartened by the ex- 
mplars of our faith, among whom no one has a more 
nspiring or abiding influence than that of the late 
Chief Justice. 


Attorney General Presents Resolutions 


on Justice Sanford 

ay Ir PLEASE THE CourT: On the very day of 
M the death of the late Chief Justice, Edward Terry 
Sanford, Associate Justice, was suddenly stricken and 
lied. Representatives of the bar, gathered together to 
pay reverent tribute to his memory, adopted the follow- 
ng resolutions, which it is now my privilege to present 
to the Court with the request that they be entered in 
ts records as a token of the high esteem in which 

Justice Sanford was held by the legal profession. 
RESOLVED: that the members of the Bar of the Supreme 
ourt desire to express their profound regret at the death of 
Edward Terry Sanford, late Justice of the Supreme Court, and 
record their high appreciation of his life and character and 
f his conspicuous and faithful service to his country. He was 
rn on July 23, 1865, in the State of Tennessee. He graduated 
from the University of Tennessee, and then entered Harvard 
lege, where he continued his studies; later on studying in 
uropean Universities and at the Harvard Law School. He 
ecame a member of the Bar of the State of Tennessee, and 
practiced at Knoxville and throughout the state, until the year 
907 when he became one of the Assistant Attorneys General 
f the United States. After a year in Washington, he accepted 
1¢ office of United States District Judge for the Middle and 
astern Districts of He served, as such District 
1dge, for fifteen years, with marked ability and with the love 
id respect of the bar and community. He gave much of his 
time to the cause of education; was Chairman of the Board of 
Trustees of the George Peabody College for Teachers; also 
l'rustee of the University of Tennessee. He was at one time, 
President of the Alumni Association of the University of Ten- 
essee, and later, President of the Alumni Association of Har- 
ard College. In the year 1923, President Harding named him 
is Justice of the Supreme Court to fill the vacancy arising upon 
the resignation of Justice Pitney. He served on this Court 


Tennessee. 


with great distinction from the time of his qualification until 
his untimely death on the 8th day of March, 1930, at the early 
age of sixty-four. He had a personality of unusual charm, and 
was a most gifted speaker. He was a lover of literature and 
the arts; was widely read and deeply experienced in law and 
jurisprudence. He had ardent patriotism and a high sense of 
public duty. His work upon the Supreme Court was thorough, 
conscientious, and exacting, and had the high commendation of 
his associates and of the Bar. His death is his country’s loss, 
and is mourned by the great circle of his friends and associates 
both upon the bench and at the bar. 

Resotvep ALso, that the Attorney General be asked to 
present these resolutions to the Court and to request that they 
be inscribed upon its permanent records, and that the Chairman 
of this meeting be requested to transmit a copy of these resolu- 
tions to the family of the late Justice with an expression of our 
sincere sympathy in their bereavement. 

Justice Sanford’s career in the public service had 
its beginning.in the suggestion of Mr. Justice Mc- 
Reynolds, then an Assistant Attorney General of the 
United States, that he be retained by the Government 
in the investigation of the Fertilizer Trust in 1905. 
The marked ability disclosed in that case secured him 
immediate recognition and resulted in his appointment, 
in 1907, to the position of Assistant Attorney General. 
While occupying that post, he appeared before this 
Court on several occasions and made a favorable im- 
pression by the skill and force with which he presented 
the cases entrusted to him. He attracted the favorable 
attention of President Roosevelt and, in 1908, was ap- 
pointed to be United States District Judge for the 
Eastern and Middle Districts of Tennessee. He had 
hoped to have the post of Solicitor General, and ac- 
cepted the judicial office with some reluctance, not 
realizing that he had been set upon the path that would 
lead him to the highest honor open to a member of his 
profession. : 

During the last forty-five years, those appointed 
United States District Judges have averaged forty-nine 
years of age when appointed. Judge Sanford was 
forty-three when he became a District Judge. His case 
is an example of the gain to the judicial service in ap- 
pointing to the lower federal courts comparatively 
young men of character and education, through the op- 
portunities for distinguished judicial careers thus 
opened up to them. 

His service as a trial judge, which extended 
over a period of fifteen years, was one of exacting 
labor, rendered more than usually arduous by a temp- 
erament which demanded that every case be given the 
most careful and painstaking consideration regardless 
of its material importance. While at the bar he had 
shown a marked preference for practice before appel- 
late courts, the quick and undeliberated decisions neces- 
sary in trial work being repugnant to his scholarly and 
rather cautious nature. For the same reason his duties 
as a District Judge were not entirely congenial to him, 
since he was constantly faced with the necessity of 
passing immediately upon questions to which he would 
have preferred to give more mature consideration, 

Nevertheless, his preferences in no way influenced 
his achievements, and his record was an enviable one. 
The high regard in which he was held by those with 
whom he was associated was made evident by the spon- 
taneous outburst of approval with which they responded 
to the proposal that he be elevated to the Supreme 
Court. When the retirement of Mr. Justice Pitney on 
December 1, 1922, created a vacancy, the Senate of the 
State of Tennessee adopted a resolution urging that 








Judge Sanford be considered for the position, and the 
overwhelming endorsement then given him by the 
people from his section of the country, coupled with 
the desire which had always been his to become a mem- 
ber of an appellate tribunal, must have made his selec- 
tion for the supreme bench doubly gratifying to him. 

During the seven years of his service as a Justice 
of the Supreme Court, he delivered the opinion of the 
Court in 130 cases. These opinions, which are to be 
found in volumes 261 to 281, inclusive, of the Reports, 
disclose his scholarly training. In addition to his tech- 
nical equipment he had that culture and breadth of 
vision so essential to constructive achievement in high 
judicial office. His professional learning was supple- 
mented by an intimate familiarity with literature, 
which gave to his judicial opinions an unusual clarity 
and attractive style. Endowed by nature with the rare 
gift of felicitous expression, which he used to such 
good advantage at the bar, he could not be satisfied 
with a judicial utterance until it had been subjected to 
careful scrutiny to the end that the exposition of his 
views and the process of reasoning upon which they 
were founded might be full and lucid. His judicial 
labors were characterized by patient and conscientious 
deliberation upon every aspect of the case in hand. 
Fidelity to duty was ever his chief concern. 

His judicial opinions cover most of the branches 
of the law with which this Court is called upon to deal. 
Those in the Pocket Veto Case in the 279th, and in the 
Gitlow and Fiske cases in the 268th and 274th, which 
dealt with the constitutional validity of state statutes 
defining criminal anarchy, are fine examples of the ex- 
cellence of his judicial work. 

All of his writings, as well as his concurrence in 


various minority opinions of other members of the 
Court, indicate a marked adherence to the principles 
on which our Constitution is based, coupled with an 
appreciation of the necessity of adjusting the applica- 
tion of those principles to fit the requirements of chang- 


ing conditions. Conservative in judgment and strict in 
his adherence to tested doctrines, he was one of that 
great body of jurists who have maintained the stability 
of the common law system of jurisprudence. 

No tribute to Justice Sanford, however brief, 
would be complete which touched only upon his profes- 
sional achievements. His early studies, supplemented 
by a year of foreign travel, bred in him an enduring ap- 
preciation of music, literature, and the fine arts. He 
was in every sense a man of the highest culture. His 
mastery of the English language and his training in the 
field of advocacy combined to make him a speaker of 
unusual ability and charm. But above all his dominant 
traits of character were kindliness and affection for his 
fellowmen. It is said that the necessity of passing 
sentence upon the many offenders who were tried and 
convicted before him when he was a District Judge 
caused him the greatest concern. His interests in the 
fields of education and charity were many. The joys 
of friendship were his constant and supreme delight. 

The widespread grief occasioned by his death was 
intensified by the fact that, only sixty-four years of 
age, his faculties matured by long experience and un- 
tiring industry, he appeared to have many years of use- 
ful service before him. The nation has lost an able, 
highminded judge, and many of us, a gracious friend. 
Of him it may fittingly be said, as Campbell said of 
Lord Holt, “Perhaps the excellence which he attained 
may be tra°-d to the affection for justice by which he 
was constantly actuated.” 


The Chief Justice Replies 
R. ATTORNEY GENERAL: The Court receives 
deep gratification this tribute from the bar to 
service of an able and faithful member of this Co 
who was taken from us, with tragic suddenness, in 
midst of his career. 

The strength of the Court is the resultant of 
interaction and cooperation of individual forces, 
the successful performance of its function depend 
upon the discharge of individual responsibility by Jus- 
tices of equal authority in the decision of all matters 
that come before the Court. It has recruited its 
strength both from the bar and from the bench, a: 
the contributions made to the jurisprudence of 
Court by those whose judgment has been ripened 
the responsibilities of administration in state and f¢ 
eral courts has been a conspicuous feature of its his 
tory. 

Mr. Justice Sanford had the advantage not only of 
careful preparation for the bar under the most exacting 
and stimulating teachers of the law, and of valuabl 
experience in practice, but of many years of service as 
a District Judge of the United States. It was the dis 
tinguished success with which he met that long-cor 
tinued test that led to his appointment to this bench 
He came here as a graduate of the hard school of judi- 
cial experience, and he brought with him an intimate 
and precise knowledge of the problems of the federal 
courts. Never sacrificing the dignity, impartiality and 
authority of his office as a District Judge to any desiré 
for public favor, his ability and fidelity commanded 
their approriate and gratifying reward in the esteem 
and confidence of the community that he served, so 
that the bar and the legislature of the State of Ten 
nessee gave to the proposal of his appointment to this 
Court a unanimous endorsement. It was pre-eminently 
his judicial quality which won this general esteem 
Without eccentricity, affectation or irritation, but with 
simplicity, candor, patience and thoroughness, he had 
applied himself to every judicial task, whether agre« 
able or irksome, and the applause which greeted the 
conduct of his office was a tribute to the standards of 
the community as well as to his own. 

In the District Court, Judge Sanford carried a 
heavy burden of criminal cases and, as exemplifying 
his dominant traits, | may quote what has been said by 
an eminent member of the bar who had long observed 
his manner of discharging this duty; “In the admin 
istration of the criminal laws he was judge and not 
prosecutor. The government was only a litigant in his 
court suing for justice. It stood on a parity with the 
humblest citizen it accused. The constitution and laws 
of his country were to be obeyed, and not evaded, by 
judge, government and accused alike.” Especially 
prominent in every activity was his unfailing courtesy 
and grace. Never lacking this quality himself, he 
looked for it in others, and in the District Court under 
his guidance there was afforded a notable illustration 
of the commendable restraint and propriety in speech 
which heighten rather than impair the effectiveness of 
forensic efforts. 

In addition to sound technical training as a lawyer 
and broad experience as a judge, Mr. Justice Sanford 
had resources of culture, developed by travel and liberal 
studies both here and abroad. He was interested in 
literature, music and art, and those who enjoyed com- 
panionship with him were not disappointed because of 
limitations in his horizon. While the learning of the 
law was his supreme interest, it neither monopolized 





nly to ‘cases’ at 


SUPREME Court Honors Memory or TAFT AND SANFORD 


narrowed him was happy in his public ad- 
brought to many important meetings the 

f eloquence [he members of the bar cannot 
especial pleasure his address in 
at the Lord Mayor’s dinner at Guild Hall on 
ccasion of the in 1924, of the representatives 
(American Bar Association, and his graceful re- 
to the welco1 f the French bench and bar in 
[he lawyers and judges 
isual and welcome opportunity of 
\merican judici- 
ywwn tongue to 


remembet1 witl 


alais de Justice Paris 
rance had the um 
nt member of the 


their 


an emiuine 


iving a beaut ribute in 
ichievements aspirations 
You have alluded, Mr. Attorney General, to the 
tant livered for this Court by Mr. 

e Sanford, and, as illustrating the quality of his 

| in particular to the Pocket 

Case (279 | 655) relating to the authority of 
President, and also to the cases in which Mr. Justice 
ford dealt in clear and definite utterance with the 
wer of the Stat ffecting freedom of speech, up- 
ng the necessary authority to punish abuses of that 
lom (Gitlow v. New York, 258 U. S. 652; Whit- 
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service, may be found in cases which attract at the time 
little attention on the part of the general public, but 
achieve importance in the annals of jurisprudence. The 
final reputation of a judge owes far less to contempor- 
ary estimate than to the inevitable later appraised when 
his efforts find their appropriate historical setting. 

Mr. Justice Sanford was keenly aware of this, and, 
with philosophic bent and conscientious application, he 
was faithful to the judicial tradition, devoting the same 
care to every case which came before the Court, with- 
out regard to its rating in public opinion. He was ever 
intent upon the intrinsic quality of his work rather than 
upon adventitious circumstance. 

Although cut off in mid-career, as judicial careers 
are reckoned, we gratefully recognize the long service 
that he rendered in a life which enjoyed a succession of 
deserved honors and was crowned by the fulfillment of 
a worthy ambition. He met every responsibility with 
integrity of motive and singleness of purpose, and he 
discharged every trust with complete fidelity. His life 
is epitomized in his own words: “Youth and age have 
come; youth rejoicing in the splendor of life’s morn- 
ing; and age, steadfast in the majesty of its noonday, 
serene in the tender glow of its evening sky.” In the 
midst of that serenity, the final summons came, and he 
was taken from us. Mourning our loss, but enriched 
by the memory of his friendship and cooperation, we 
renew our labors. 


California State Bar Plans Unique Campaign 


HE State Bar of California has begun a cam- 

paign to make the public acquainted with the 
functions of the lawyer and the value of the inde- 
pendent services which lawyers may render to their 
clients. Announcement of this undertaking is made 
in a message from President Leonard B. Slosson, 
printed in the June issue of the State Bar Journal, 
official publication of the organization. President 
Slosson gives the personnel of a committee which 
was appointed at a meeting of the Board of Gover- 
nors of the State Bar at Modesto on May 22 to 
supervise and carry on the campaign in connection 
with a committee of the Board itself, and adds: 

“This is the work outlined some time ago by a 
committee of members of the Board consisting of 
Governors Swaffeld (Chairman), Bodkin and 
Crump. It is in line with the suggestion made to 
and heartily received by those in attendance at one 
of the The State Bar convention in 
Pasadena last September. 

“This is an important step on the part of The 
State Bar, and the work, when it gets under way, 
will call into active service many members of the 
bar. The committee of fifteen above mentioned are 
from all parts of the State. The work will necessi- 
tate providing speakers from the ranks of the bar 
at public meetings, the preparation of articles by 
members of the bar to be published in newspapers 
and magazines, and the use of all other legitimate 
means to bring to the public notice the services that 
a trained lawyer can render. Through this educa- 
tional work the public will be made acquainted with 
the proper functions of the lawyer and apprised of 
the value of his independent service as compared to 
those often offered at less or no cost by lay agencies 
whose first concern is their own profit, direct or in- 
direct, rather than the interest of the client.” 
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THE INDEPENDENCE OF THE PERMANENT COURT 
OF INTERNATIONAL JUSTICE 





There Is No Provision in Constitution of the Court and Nothing in the Nature of Its Juris 
diction or in Its Experience in the Application of the Law Which Indi- 
cates That It Does Not Possess Complete Independence 
for Service as an International Tribunal* 





By Maney O. Hupson 
Bemis Professor of International Law, Harvard Law School 


O any informed student of the Permanent 

Court of International Justice, it must seem a 

bit strange that our Society should devote a 
session to the discussion of this topic. There can 
be but one excuse for our doing so, and I am not 
wholly convinced that the excuse is a good one. 
The pending proposal for the adhesion of the 
United States to the Protocol of Signature of the 
Statute of the Court is being opposed in some quar- 
ters on the ground that the Court is not an inde- 
pendent judicial tribunal, but is somehow subserv- 
ient to the League of Nations. The contention is 
sometimes made in the form of a statement that 
the Court is “not a World Court, but the League 
of Nations Court,” and this is intended to connote 
that the Court lacks the necessary independence 
to enable it to serve all the nations of the world 
on an equal basis. Such a contention would 
make little appeal to those who have been au courant 
with the development of organized international co- 
operation during the course of the past decade; 
and I would not dignify it in a presentation to this 
Society except for the fact that it has led to some 
impeachment of the integrity of the Permanent 
Court of International Justice at a time when it is 
important that the American people should know 
the facts, and should know them straight. 

I shall address myself to three questions: Is 
the Permanent Court of International Justice inde- 
pendent in its constitution? Is it independent in 
the jurisdiction which it may exercise? Is it inde- 
pendent in its application of law? 

The Constitution of the Court 


The Permanent Court of International Justice 
exists under a Statute, to which force is given by 
an international instrument called a “Protocol of 
Signature.” This protocol has been signed on be- 
half of fifty-five states,,of which the United States 
is one, and ratified by forty-five states of which 
the United States is not one.? Though it is called a 
protocol, it might with no less accuracy have been 
called a treaty or a convention. It is the Protocol 
and that alone which gives life to the Statute of 
the Court, and the Statute is, as Judge Kellogg 
4 *An address before the American Society of International Law, 
at its twenty-fifth Annual Meeting in Washington April 24, 1931. 


To be published in the Proceedings of the American Society of Inter- 
national Law, 1931, and printed here with permission 


1. See Senator C. C. Dill, in the Advocate of Peace, February, 
1981, p. 87. 

2. For various lists, see 25 American Journal of [nternational Law 
(1981), pp. 13ff, 
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recently observed, the “fundamental law” of 
Court. 

Both the Protocol and the Statute must 
interpreted, however, in the light of their histor) 
Their origin is to be traced to Article 14 of the 
Covenant of the League of Nations, the first sen- 
tence of which provided that the Council should 
“formulate and submit to the members of the 
League for adoption plans for the establishmen 
of a Permanent Court of International Justic: 
This mandate having been executed, the force 
that sentence is now spent. Two additional sen- 
tences related to the jurisdiction of the Court, a: 
to giving advisory opinions; these were inc 
porated by reference into Article 1 of the Statute 
of the Court, and their provisions are in force 
today, because of this incorporation, as provisions 
of the Statute itself.* It would seem proper to say, 
therefore, that the Covenant of the League of Na 


of the Court, and that the Statute is its only or- 
ganic law. 
One further point should be noticed, however 
When the plans for the court were “formulat: 
in a draft statute, they were submitted by the 
Council to the members of the League of Nations, 
through the Assembly of the League of Nations 
It was in the Assembly that the Statute achieved 
definitive form, and on December 13, 1920, the 
Assembly adopted a resolution declaring its 
proval” of the draft, and directing the preparation 
of a protocol to be signed and ratified, by which 
the states should declare their “recognition of this 
Statute.” Certain provisions of this resolution, re- 
lating to the Statute’s coming into force and to its 
remaining open for signature by certain states, were 
incorporated by reference in the Protocol of Sig- 
nature. The resolution did not purport to estab- 
lish the Court; it did not even purport to give 
force to the Statute; it is to be treated as one of 
the stages in the preparation of the Statute, but 
it forms today no part of the Court’s organic law 
nor has the Assembly assumed a competence to 
deal with changes in that law during these inter- 
vening years. In 1926, when a proposed adhesion 


8. Article 1 of the Statute reads in part: “A Permanent Court of 
International Justice is hereby established, in accordance with (c 
formément) Article 14 of the Covenant of the League of Nations.” 
If this did not incorporate the second and third sentences of Article 14 
of the Covenant, it might be possible for these sentences to be amended, 
according to Article 26 of the Covenant, without the consent of 
states parties to the Statute through ratification of the proctocol of Signa- 
ture. See the writer’s discussion of this point in International Concilia- 
tion, No, 214 (November, 192%), pp. 828ff. 
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the United States was under consideration, the 
itter was dealt with not by the Assembly, but 
an independent Conference of the Signatories to 

Court Protocol, and the same procedure was 

lowed in 1929 when it was proposed to amend 

Court’s Statute. Strictly, therefore, though no 

should minimize the admirable role played by 

Council and the Assembly of the League of 
itions and by the Committee of Jurists set up by 

Council, the Court does not legally owe its 

existence to any action except that taken by the 

rious states in signing and ratifying the Protocol 

Signature. The action of the Assembly in ap- 

ving the draft Statute, and its action again in 

1929 in approving the draft protocol for a revision 

the Statute, can hardly be looked upon as one 

the legal steps taken to bring the Court into 
xistence or to shape its constitution. 

If these conclusions be shared, it may then be 
greed that the Protocol of Signature, equivalent 
r this purpose to a treaty, is the only instrument 

effective for giving force to the Statute of the Court, 
and that the Statute of the Court is its only con- 
stitution. No state which becomes a party to the 
Protocol of Signature thereby assumes any obliga- 
tion contained in any other than these two instru- 
ments. In its constitutional form, the Court is 
independent of all other agencies except the States 
which created it. 


Relation to the League of Nations 


~ 


This is not to be understood as implying, how- 
ever, that the substantive provisions of its consti- 
ution leave the Court wholly unrelated to other 
bodies. There is a very intimate relation between 
the Court and the League of Nations, according to 
the provisions of the Statute itself. In the first 
place, the judges of the Court are elected by the 
Council and Assembly of the League of Nations. 
Obviously, they must be elected by an international 
group of some kind; and for this purpose these 
odies serve admirably. Since 1921, six elections 
1ave been held, and I think the ease with which 
they were conducted‘ has been a surprise to every 
me familiar with the difficulties encountered at the 
Hague Peace Conference when the effort was being 
made to set up a permanent international trib- 
unal. Not only are the Council and Assembly con- 
venient bodies for the election, especially conveni- 
ent because of their periodic meetings, but in their 
ery composition they have solved the difficulties 

hich wrecked earlier efforts. The composition of 


i the Assembly is based upon the principle of equal- 
\ 3 Pe: i ee : Fa _ f 
c ty of states, so that smaller states are assured o 
, i voice in the election of judges. The composition 
at f the Council, on the other hand, takes account 
ith? f the special position of more powerful states 
we hich are entitled to permanent representation on 
_ the Council. The larger states are therefore as- 


ured of voting in both of the electoral bodies. 

The significance of this adjustment cannot fail 

be appreciated by any one who is familiar with 
ie experience of the Second Peace Conference at 
art of he Hague. But perhaps its importance lies chiefly in 
he fact that it surmounted the principal obstacle to 
he creation of a Court. The potential control of elec- 








4. See the writer’s study entitled “The Election of Members of 
the Permanent Court of International Justice,” in 24 American Journal ot 
ternational Law (1930), p. 718. 



























































tions which may be exercised by the Great Powers, 
is now less than it was; in 1921, when the first 
general election of judges was held, the Powers 
permanently represented on the Council were four 
out of eight; in 1930, when the second general 
election of judges was held, they were five out of 
fourteen. This change has produced no dissatis- 
faction with the system of elections among states 
members of the League of Nations. If the United 
States should adhere to the Protocol of Signature, 
on the terms now proposed, its representatives 
would be added to the Council and Assembly to 
form the electoral bodies; and if the pending re- 
vision of the Statute should become effective, ar- 
rangement might also be made for the addition of 
representatives of Brazil and of other states simi- 
larly situated. The electoral system is not intended 
to exclude states not parties to the Covenant of 
the League of Nations; it is a convenient system ; 
it has proved itself workable; and it leaves the 
judges of the Court as free as any acceptable sys- 
tem which might be devised. I must conclude that 
the Court is in no way dependent on other bodies 
as a consequence of this method of selecting the 
judges who will sit on its bench. 

Another respect in which the Court has a rela- 
tion to the League of Nations, is in its financial 
support. The Statute provides (Article 33) that 
“the expense of the Court shall be borne by the 
League of Nations.” This is a short way of saying 
that the expenses are to be borne by the states 
members of the League of Nations. As the forty- 
five states which have ratified the Protocol of Sig- 
nature are all, save Brazil,° members of the League 
of Nations, it is very natural that they should de- 
sire to avoid the necessity of any wholly indepen- 
dent budget for the Court. The Court’s budget 
now amounts to almost $500,000 a year. The de- 
termination of the amount of each state’s contri- 
bution presents difficult questions, which have al- 
ready been satisfactorily solved in connection with 
the expenses of the League of Nations; and a ma- 
chinery for collecting and disbursing such large 
sums of money has been established at Geneva. It 
would have been folly to duplicate such machinery. 
The utilization of the financial organizations of the 
League of Nations does not rob the Court of one 
iota of its independence; indeed, it renders the 
Court truly independent by relieving it of all re- 
sponsibility for financing itself, beyond that of say- 
ing each year how much money it needs. Under 
any possible system, the Court’s annual budget 
would have to be approved by the states which 
supply the money, and the Assembly of the League 
of Nations is the most convenient forum for the ex- 
pression of that approval, even though it includes 
representatives of states which have not ratified the 
Protocol of Signature. No judge’s salary can be 
reduced during his term of office, and in this re- 
spect the judges of the Permanent Court of Inter- 
national justice are as independent as the judges of 
the Supreme Court of the United States. 

It is only in these two respects that the consti- 
tution of the Court connects it with the League of 
Nations. I believe the Court is immensely stronger 
because of the connection; its permanence is better 





5. Brazil ceased to be a member of the League of Nations on June 
12, 1928. 
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assured, its functioning is facilitated, and it is re- 
lieved of problems which might otherwise grow em- 
barrassing. It seems to me that there is not the 
slightest ground for saying that this connection 
destroys the independence of the Court for judicial 
work, 

v Jurisdiction in Contested Cases 

The jurisdiction of the Permanent Court of 
International Justice is of two kinds; it has juris- 
diction to adjudicate disputes between states; and 
it has jurisdiction to give advisory opinions. Both 
kinds of jurisdiction were mentioned in those parts 
of Article 14 of the Covenant of the League of Na- 
tions which were incorporated by reference into 
Article 1 of the Court’s Statute. 

The Court is not competent to adjudicate a 
dispute between two or more states unless all 
parties to the dispute submit to its exercise of such 
jurisdiction. No such submission is contained in 
the Statute itself; indeed, a State may be a party 
to the Protocol of Signature to which the Statute is 
“adjoined” without giving to the Court any juris- 
diction whatever. It is proposed that this course 
should be taken by the United States, and if the 
protocol for American adhesion becomes effective 
the Court will not thereby have any jurisdiction 
over our disputes. To the Statute is annexed, 
however, a so-called “optional clause,” which may 
be accepted by states which desire to do so. Thirty- 
four states are now bound by this “optional clause,” 


and have thereby conferred on the Court a juris- 
diction which is “compulsory ipso facto and with 
special agreement,” extending to “legal disputes” in 


some or all of the following “classes”: (a) disputes 
concerning the interpretation of a treaty; (b) dis- 
putes concerning any question of international law ; 
(c) disputes concerning the existence of any fact 
which, if established, would constitute a breach of 
an international obligation; and (d) disputes con- 
cerning the nature or extent of the reparation to 
be made for the breach of an international obliga- 
tion. This provision goes a long way toward mak- 
ing the Court’s jurisdiction independent not merely 
of all international organizations, but even of the 
further expression of the will of the states them- 
selves.® It is too early to express a definite judg- 
ment of the value of the optional clause; it has 
been invoked only in one case, and in that case 
the proceeding was withdrawn before judgment. 
The Statute also provides that the jurisdiction 
of the Court comprises “all matters specially pro- 
vided for in treaties and conventions in force.” Dur- 
ing the past ten years, numerous treaties have been 
concluded which provide for resort to the Court 
for the adjudication of disputes or differences. It 
has become a common practice to include some pro- 
vision of this sort in multipartite treaties; and 
many of the recent bipartite treaties, particularly 
treaties of arbitration, have contained it. A collec- 
tion of texts governing the jurisdiction of the Court, 
published in the Ccurt’s annual reports, lists 322 
instruments under that title. Even the United 
States is a party to two international instruments 
which envisage a possible use of the Court in 
connection with their construction: the Slavery 
Convention," of September 25, 1926, and the Con- 


6. Most of the states now bound by the 
accepted it for only a limited period 
yo ee ‘reaty Series, No. 778 


»ptional clause have 


vention on the Abolition of Import and Exp: 
Prohibitions and Restrictions,’ of November 8, 1927. 

Apart from its jurisdiction under the “optional 
clause” and under such treaties as I have describx 
the Court has no competence to deal with a dis 
pute unless the dispute is specifically referred to 
by the parties thereto. The reference is effected | 
a special agreement, or compromis, and the Court 
has repeatedly shown its determination to confine 
itself strictly within the limits of such agreement 
In such cases there can be no question of the co 
plete independence of the Court. In determining 
whether it has jurisdiction, whether the states con 
cerned have conferred it, the Court is subject to 
no outside influences whatsoever. 

Jurisdiction to Give Advisory Opinions 

It is chiefly in connection with the Court’s com- 
petence to give advisory opinions, that the indepen 
dence of the Court has been questioned in America 
This competence is usually traced to the third sen 
tence of Article 14 of the Covenant which states 
that “the Court may also give an advisory opinion 
upon any dispute or question referred to it by the 
Council or by the Assembly”; but the force of that 
statement is now derived, not from its inclusion 
in the Covenant but from its incorporation by ref- 
erence into Article 1 of the Statute of the Court 
The wisdom of this provision has been abundantly 
demonstrated during the course of the past nine 
years; for the Court has given seventeen advisory 
opinions,’ and it now has before it two requests 
for advisory opinions. The exercise of this compe 
tence by the Court has meant a great increase in 
both the usefulness and the prestige of the Court 
and the provision may have saved the Court from 
being merely an ornament on our international 
shelf. 

I-ffort has been made in circles in the 
United States to make it appear that this compe 
tence of the Court has reduced it to the position of 
merely a legal adviser to the Council and Assembly ; 
but any one who studies the actual procedure fol 
lowed and the office served by advisory opinions 
should know that such a figure of speech is a com 
plete distortion of the facts. In the first place, n 
advisory opinion will be given by the Court except 
at the conclusion of a proceeding which 
tially judicial in its character. According to the 
Rules of Court since the beginning, this proceeding 
has to be initiated by a “written request,” duly 
authenticated as issuing from the Council or As 
sembly. The request must contain “an exact state- 
ment of the question upon which an opinion is re 
quired,” and it must be accompanied by all the 
relevant documents available. Notice of the request 
is given to all states entitled to appear before thy 
Court, and “a special and direct communication” of 
it is made to those states which may be particularly 
interested. A time limit is then set within which 
the Court will be prepared to receive written state- 
ments from interested states and to hear oral argu- 
ments. Any of the sixty-eight states to which the 
Court is open may ask to be heard by the Court. 
A state availing itself of the privilege of submitting 
a statement or argument, may also comment upon 


some 


is essen 


8. U. S. Treaty Series, No. 811. 

9. The refusal to give an opinion in the Easter 
included in this number. It is published in the 
opinions, however Series B, No. 5 
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itements or arguments submitted by other states. 
the conclusion of this procedure, the full Court 
erates, and if and when it decides to give an 
ion, advance notice is given to the states “im- 
liately concerned,” the opinion is read in open 
irt and is published in a special series of the 


Court’s publications. In other words, all the essen- 
of judicial edure are scrupulously ob- 

ved. 
In the second place, the Court has gone far 


assimilate its procedure followed in_ these 
es to that which is followed when a dispute is 

mitted for judgment. If the request for an 
visory opinion relates to a dispute between two 
more states, each of the parties to that dispute is 
titled to have on the Court a judge of its own 
tionality.” 

I think it is clear, therefore, that an advisory 
inion given by the Court bears no resemblance 
hatéver to ordinary legal advice which may be 

given by a counsellor. Whoever heard of an At- 
going through a procedure similar 

that which I have described, before giving an 
pinion to some authority of his own government? 
No Attorney-General could function as such if he 
were limited as the Court is limited in giving its ad- 


rney-General’s g 


isory opinions. Some of the State courts in the 
nited States have long given advisory opinions— 
Massachusetts, the Justices of the Supreme 


Judical Court are req 
“each branch of tl 
nor and council, 


years during whicl 


iired to give such opinions to 
1e legislature, as well as the gover- 
ind in the one hundred and fifty 
this requirement has existed 
ore than one hundred and fifty 
idvisory opinions. No such procedure as I have 
lescribed for the Permanent Court of International 
Justice is followed by the Justices of the Supreme 
Judicial Court of Massachusetts, who act without 
any hearing of persons specially interested; yet in 
ll this one hundred and fifty years no voice has 
been heard to say that the Supreme Judicial Court 
vas acting as the Attorney-General of Massachu- 
setts. The Commonwealth of Massachusetts has 
an Attorney-General whose office is wholly distinct 
from the Supreme Judicial Court; and similarly the 
League of Nations has a Legal Adviser who has no 
onnection whatever with the Permanent Court 
f International Justice, who in fact has never once 
ippeared before the latter. 
One other point deserves to be noticed. In all 
the twenty-one instances" in which the Council 
is requested the Court to give advisory opinions, 
there has never been an intimation even in whisper 
that the Council as a body, or that a person sitting 
n it as a representative of any state, has attempted 
influence the Court in deliberating on the re- 
iest. In one case, the Court refused to give an 
there the request related to 
one of the parties to the dis- 
ute challenged the competence of the Court, it 
roved to be impossible for the Court to comply 
th the request within the judicial limitations 
hich had been set. Of course, as the Statute now 
tands, the Court has power to remove these limita- 
ms; but it has shown no disposition to do so, and 


they have given 


inion as requested ; 


1 dispute, and wi! 
| 


l This is the eff f an amendment to Article 71 of the Rules, 
mulgated on Septe er 7, 1927 Series D., No. 1 (addendum). 

11 One request an advisory opinion was withdrawn by the 
uncil, 









the amendments to the rules promulgated by the 
new bench of the Court on February 21, 1931, left 
all of the limitations intact. If the pending re- 
vision of the Statute should become effective, or if 
the protocol for American adhesion should come 
into force, the Court would be deprived even of its 
power to remove these limitations. 

If the facts are understood, therefore, it should 
be beyond refutation that the advisory jurisdiction 
of the Court does not in any way decrease its inde- 
pendence as a judicial tribunal. It constitutes no 
departure whatever from familiar standards of 
Anglo-American judicial history; and it makes the 
Court in no way subject to the command or dicta- 
tion of any other authority. But these conclusions 
are negative. On the positive side, I think it is not 
to be contested that because of this jurisdiction the 
Court has played a much larger role during the 
past ten years. Its usefulness in the international 
life of our time has been more than doubled. In 
seventeen instances, advisory opinions have been 
given which have facilitated the solution of as many 
international problems. The giving of such opin- 
ions has been acclaimed very generally by lawyers 
of other countries, and it seems to me that there is 
every reason why this feature of the Court’s activity 
should be approved by the legal profession in 
America. 


W’ The Law Applied by the Court 


It is one of the astonishing features of the pres- 
ent situation in America that in some quarters 
hospitality seems to be given to a contention that 
the Court is not independent in its application of 
law. This contention is sometimes phrased as a 
suggestion that the Court is not free to find the law 
applicable to a case before it, but is bound to take 
its law from the League of Nations. Of course 
any such statement is palpably untrue. Article 38 
of the Statute of the Court lays down the sources 
of the law which the Court shall apply, and its pro- 
visions have met with such general favor that they 
were copied verbatim in Article 1 of the General 
Treaty of Inter-American Arbitration, signed at 
Washington on January 5, 1929.7 Four sources are 
listed from which the Court must get its law: (1) 
international conventions by which the parties to a 
dispute may be bound, (2) international customs, 
(3) general principles of law recognized by civilized 
nations, and (4) judicial decisions and the teachings 
of the most highly qualified publicists. Of course 
the Covenant of the League of Nations falls among 
the first of these sources for the states which are 
parties to it, and to the extent to which it creates 
obligations for such states it is as much a part of 
existing international law as any other conventional 
agreement. Fifty-four states members of the 
League of Nations could not be expected to create 
a Court to ignore that most important instrument. 

Nor is there the slightest basis, in the ten 
years’ experience of the Court itself, for any 
reflection on its complete independence in its 
application of international law. So far as I know, 
no intimation has been made in any country that 
the Court has ever received any suggestion from an 
outside source, or has ever been interfered with in 


12. For the text, see 23 American Journal of Interantional Law 
(Supp., 1929), p. 82. 
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any way in its actual deliberations. Of course the 
judges act under the limitations of their own per- 
sonalities ; no judge can throw off his own personal 
experience when he dons the ermine; each judge is 
nurtured in the traditions of some one country, and 
such traditions may mould his conceptions of inter- 
national law. But while sitting on the Court he is 
completely independent of the government of his 
own country, and he is entirely free to exercise his 
powers “honourably and faithfully, impartially and 
conscientiously,” as his oath requires.“ Indeed, 
in several cases before the Court, judges have voted 
against the contentions of their own governments.** 


General Conclusion 


To summarize what I have said, I cannot find 
any provision in the constitution of the Court, nor 
in the nature of its jurisdiction, nor in its experi- 
ence in the application of law, to indicate that the 
Court does not possess complete independence for 
service as an international tribunal. It is as inde- 
pendent as the Supreme Court of the United States; 
it is no more controlled by the League of Nations 
because of the method of electing the judges and of 
paying their salaries, than is the Supreme Court of 
the United States controlled by our President and 
Congress because judges are appointed by the 
President and their salaries are voted by Congress. 

If this conclusion is sound, it may then be 
asked—why have we in America heard so much 
agitation against the Permanent Court of Inter- 
national Justice, on the ground of its lack of inde- 
pendence? I ‘hink the reason is not difficult to 
find. It is largely because of the failure of our pub- 
lic to understand and to appreciate the League of 
Nations. The Court is related to the League in 
a very important way. The fact has not been 
denied by any responsible supporters of American 
adhesion to the Court Protocol. But there are still 
some people in America who seem to be unwilling 
to admit that the League of Nations exists. Ap- 
parently these persons want to say that the action 
of our President and Senate in 1920 not only kept 
the United States out of membership in the League, 
but also killed the League which other nations had 
created and which for eleven years they have main- 
tained with increasing usefulness to themselves and 
to the world. Such persons seem to fear that our 
Government would suffer grievous harm if it had 
any relations with other States through the League 
of Nations. Of course that is not the position of 
the Government of the United States, and it can 
never be the position of our Government. We have 
learned during this past decade that in our own 
interest we cannot afford to ignore what other 
states may attempt to do by organized, co-operative 
effort ; and if it is not ignored, it must be even toler- 
ated, acknowledged and in some cases participated 
in. The Government of the United States is today 
preparing for participation in a Disarmament Con- 
ference to be held under the auspices of the League 
of Nations in 1932. Last month it was represented 
at a Conference on Cheques and at a Conference of 
Police officers, both called to meet in Geneva by 
the Council of the League of Nations; next month 


18. See Article 8 of the Rules. Series D, No. 1 (second edition). 

14. See particularly advisory opinion No, 4, in Series B, No. 4, 
where Judge Weiss concurred in the unanimous opinion which was 
contrary to the position taken by the French Government. 


it will be represented at a Conference on the Li 
tation of the Manufacture of Narcotic Drugs, si: 
larly meeting in Geneva under League auspices. 
The United States is a party today to two of the 
so-called League of Nations conventions; it has 
adhered to the convention on slavery of Septem! 
25, 1926, by which it has undertaken to commu: 
cate to the Secretary General of the League of } 
tions any law or regulations it may enact 
execution of the Convention; and it has signed a: 
ratified the Convention on abolition of Import : 
Export Prohibitions and Restrictions, of Novem! 
8, 1927, which contains a somewhat similar pro- 
vision. Moreover, this latter instrument envisages 
for cases of disputes a possible system of adviso1 
opinions to be given by a technical bedy appoint 
by the Council of the League of Nations. 

These are but a few of the many instances 
which the Government of the United States has c 
operated with other governments through the 
League of Nations. Our adhesion to the Court 
Protocol would involve us in a certain amount of 
further co-operation of this nature, for which we 
now have many precedents. Surely this can be 
opposed only by those who would refuse to recog 
nize the facts in our present international situation 
The League of Nations is one of those facts, and 
I think it is also a fact that no international tribunal 
wholly unconnected with the League of Nations 
can be created in the course of our generatio: 
Fifty-four other states of the world, whose c 
operation for that purpose is essential, will not join 
with us in creating a wholly unrelated tribunal. 

The Permanent Court of International Justice 
is not weaker but stronger because it is connected 
with the League. The connection ought to be wel- 
comed by lawyers who wish to see such an institu- 
tion a vital force in the life of our times. To me, 
it assures greater permanence for the tribunal, a 
smoother functioning and a far greater influence; 
and it in no way impairs the Court’s complete inde 
pendence for judicial work. If one likes, he may 
even speak of the Court as a “League Court.” There 
are facts which will justify such a description of it. 
But the American people ought to have those facts 
as they are, and I think the members of this Society 
should see that the facts are not distorted. We 
should urge the Court’s connection with the League 
as one of the elements of its strength. The estab 
lishment of the Court is the greatest achievement 
of our genération for the development of interna- 
tional law. Its success during the past ten years is 
a triumph of which every Society of Internationa! 
Law can be proud. The prospect for its future as 
an independent tribunal administering justice ac- 
cording to law is so bright that it should command 
the enthusiastic support of every American lawyer. 





Binder for Journal 


The Journal is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This represents merely the manu- 
facturer’s cost plus expense of packing, shipping, carriage, 
etc. The Binder presents a handsome appearance and is 
well made and serviceable. Please send check with order 
to the Journal office. 
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AIRCRAFT LIABILITY TO PERSONS AND 


PROPERTY ON GROUND 





istic and Far-Reaching Effect of Section Five of Uniform State Law for Aeronautics 
Has Not Been Generally Considered by Bar Even in Those States Where It Has 
Been Adopted—Sample Cases to Which the Section as Now Drafted Would 
Apply—Possible Constitutional Attacks on Provisions 





By Joun C. Cooper, Jr. 
Member of the Jacksonville, Fla., Bar 


HE rapid growth of the aircraft industry and the 
extension of air-transport lines into every section 
of this country have brought into increasing promi- 
nce the legal problems created by the flight of such 
rcraft. Of all such questions, there are perhaps none 
re harassing or more difficult to answer than those 
fecting the liability of the owner, lessee, operator or 
lot of aircraft which directly or indirectly causes dam- 
e to persons or property on the ground. At the 
ent meeting of the American Law Institute in Wash- 
‘ton, in considering a tentative draft of the restate- 
ent of the law of torts, some discussion was had of 
provisions and effect of Section 5 of the so-called 
niform State Law for Aeronautics, which section was 
rafted to cover this phase of aircraft liability. As it 


vas then apparent that members of the bar generall 
P 


id not considered the drastic and far-reaching effects 
f that section of the Uniform State Law for Aeronau- 
‘s, even in those states in which it had been adopted, 


t seems that further discussion of this important topic 
might be useful. 


This Uniform Law was originally prepared by a 
mmittee of the American Bar Association in coopera- 
mn with the Committee on Aeronautics of the Na- 


tional Conference of Commissioners on Uniform State 
Laws. Up to January Ist, 1931, so far as information 


ow available would indicate, this Act had been adopted 


n twenty-one jurisdictions: Arizona, Delaware, Hawaii, 


laho, Indiana, Maryland, Michigan, Minnesota, Mis- 
uri, Montana, Nevada, New Jersey, North Carolina, 


North Dakota, Pennsylvania, South Carolina, South 


lakota, Tennessee, Utah, Vermont and Wisconsin. In 
ur of those states—Arizona, Missouri, Montana and 
‘ennsylvania—Section 5 relative to damages on land, 
is either been omitted from the Act or modified. The 
ct was originally recommended in 1922 and was first 
lopted by several states in 1923. It would therefore 


ppear that notwithstanding the rapid growth of avia- 


m the proposed Uniform Act has become law in less 
an half of the states of the Union. It seems to be 
- opinion of various authorities who have carefully 
nsidered this problem that the provision which has 
used the chief trouble in having the said Uniform 
ct adopted is this Section 5 relating to damages to 
ersons and property on the ground. (See Freeman 
Survey of State Aeronautical Legislation,” 1 Air Law 
eview 70; Davis, “Aeronautical Law,” 310). 

The said section is as follows: 

“Section 5. The owner of every aircraft which is operated 
er the lands or waters of this State is absolutely liable for 
juries to persons or property on the land or water beneath 
iused by the ascent, descent, or flight of the aircraft, or the 
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dropping or falling of any object therefrom, whether such 
owner was negligent or not, unless the injury is caused in 
whole or in part by the negligence of the person injured, or of 
the owner or bailee of the property injured. If the aircraft is 
leased at the time of the injury to person or property, both 
owner and lessee shall be liable, and they may be sued jointly, 
or either or both of them may be sued s tely. An aeronaut 
who is not the owner or lessee shall be liable only for the con- 
sequences of his own negligence. The injured person, or owner 
or bailee of the injured property, shall have a lien on the air- 
craft causing the injury to the extent of the damage caused by 
the aircraft or objects falling from it.” 

It will be noted that this section applied to (a) the 
owner of every aircraft which is operated over the 
lands or waters of the state in which the Act is adopted ; 
(b) that such owner is absolutely liable for (1) injuries 
to persons, or (2) property on the land or waters be- 
neath ; (c) that such absolute liability exists when such 
injuries are caused (1) by the ascent, descent or flight 
of the aircraft, or (2) the dropping or falling of any 
object therefrom ; (d) that such liability exists whether 
such owner was negligent or not; (e) that such liability 
exists unless the injury is caused in whole or in part 
by negligence of the parties injured, or of the owner 
or bailee of the injured property. This short analysis 
of the language of the statute indicates its far-reaching 
effect. Under Section 5 the owner of the aircraft is 
denied every right of defense except contributory negli- 
gence. In every other case, the existence of the injury 
creates absolute and unanswerable liability, no matter 
what might be the extent of the damage and no matter 
what might be the status of the aircraft that caused the 
damage. The sole proof which the injured person 
would need, under this section, would be proof that the 
defendant was the owner of the aircraft. If contribu- 
tory negligence is not pleaded and proven, the mere 
fact of such ownership without more would require the 
entry of a verdict for whatsoever amount of damages 
the jury might find. The following are submitted as 
cases to which Section 5, as now drafted, and as 
adopted in seventeen states, would apply : 

Case 1. Aeroplane A properly manned, equipped 
and operated, proceeding on its course, is struck down 
by aeroplane B, the latter plane being out of control 
due to negligent operations. Both planes fall—plane A 
does serious property damage to property on the ground 
as a result of such fall. Suit is brought against the 
owner of plane A. Witnesses are present who are pre- 
pared to testify without contradiction that plane A was 
entirely without fault, and that the entire fault was 
that of plane B, which caused the collision. Under 
Section 5 testimony of such witnesses would be im- 
material and the owner of plane A would be liable for 
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the full damage caused by the fall of plane A so far 
as damage is caused persons or property on the ground. 

Case 2. Plane A is proceeding, properly manned 
and equipped. A sudden “twister” or similar cyclonic 
disturbance appears, or the said plane is struck by 
lightning. The plane falls, and does damage to persons 
or property on the ground. In either case testimony 
is available to prove that the plane was properly 
manner, equipped and operated, that the owning com- 
pany took heed of all weather forecasts and otherwise 
took every precaution to see that its planes were not 
operated in dangerous weather and that the weather 
conditions which caused the fall of the plane could not 
have been expected. A clear defense case can be pro- 
duced by uncontradicted testimony that the accident was 
caused by the “act of God” or vis major. Under Sec- 
tion 5 of the Uniform Act this testimony is not ma- 
terial and the owner of the plane is responsible for all 
damages. 

Case 3. The owner of the plane keeps the same in 
a proper hangar, under lock and key and keeps a watch- 
man in attendance. Thieves kill the watchman, break 
into the hangar and steal the plane. While the plane is 
in flight it falls due to negligent handling by one of the 
thieves who had stolen it. As a result of such fall dam- 
age is done to persons or property on the ground. The 
thief is not killed and confesses the facts of the theft 
and admits his entire responsibility. Suit is brought 
for civil damages by the owner of the property dam- 
aged against the owner of the plane. In defense, the 
confession of the thief is tendered in evidence. But, 
under Section 5 of the Uniform Act, this is immaterial 
because the owner of the plane is liable for damages 
resulting from its fall no matter who is in charge, and 
regardless of all other circumstances than the fact of 
ownership. 

Case 4. Plane is stolen under similar circum- 
stances as specified in Case 3. The purpose of the 
theft is to use the plane to drop bombs on a mine or 
factory or do other malicious damage. Bombs are 
dropped by one of the persons who stole the plane and 
the bombs cause serious damage. The thieves who 
stole the plane and dropped the bombs are captured 
and confess the entire plot. Suit is brought by the 
owner of the damaged property against the owner of 
the plane because Section 5 specifically places liability 
on the owner of the plane for the damage caused by 
the dropping or falling of any object from the plane. 
The confession and undoubted testimony of the per- 
petrators of the outrage is not material in defense, and 
the owner of the plane is liable for damages to an enor- 
mous amount for the destruction of a valuable mining 
or factory property thus damaged by the bombs 
dropped from the stolen plane. 

The statement of these supposed cases is sufficient 
to indicate the results to which this legislation can easily 
lead. It is not suggested that such results were con- 
templated or intended by the framers of this Act or 
the several Legislatures which have adopted it, nor is it 
believed that the members of the bar in those states 
where this Act is in force realize the effect of the sec- 
tion. This section of the Uniform Act puts the owner 
of any aircraft of any type in the same category with 
the owner of a deadly reptile or other vicious wild 
animal. In fact, it is not clear from the modern cases 
whether the owners of such wild animals have as much 
liability as do the owners of aircraft under the Uni- 
form Act. 

What this section does is to attribute liability to 
the fact of ownership of the aircraft without reference 


to its use. Whether this section would stand a vigor- 
ous constitutional attack may be doubted. It embraces 
the most far-reaching statutory enactment of liability 
without fault which can be found in the books. It may 
be argued that transportation by air is a hazardous, or, 
as has been recently suggested, an extra-hazardous op- 
eration, and that the person responsible for the causa- 
tion of such hazardous operation must be held re- 
sponsible for resulting damage or injury to persons not 
part in such operation and who are thereby injured. It 
may also be suggested, as has been rather naively indi- 
cated by one writer on the subject, that the liability of 
the aviator to the person damaged on the ground 
should be made absolute by reason of the fact that such 
liability can be covered by insurance and that the bur- 
den of procuring the insurance should be placed on 
the aviator rather than on the man on the ground. Such 
argument might be in point in discussing the question 
of whether or not at the common law and without 
enacfment of statute, there is absolute liability on the 
responsible aviator, or the owner or operator of air- 
craft directing the operations of such aviator, when 
damage is caused to persons or property on the ground. 
In that case, it has been urged that liability should be 
absolute, and it has otherwise been contended that 
such liability of such aviator, owner, or operator should 
be governed by some rule of res ipsa loquitur, or that 
there should be liability only on proof of negligence. 
With these problems, any discussion of Section 5 is 
not concerned. This section boldly and without excep- 
tion or equivocation holds the owner responsible for 
all damage caused to persons or property on the ground 
(unless contributory negligence be shown) and this 
absolute liability exists by legislative fiat as a result of 
the status of ownership of aircraft, and without con- 
sidering whether such owner had any control, direct or 
indirect, of the aircraft at the time of the flight caus- 
ing the injury. 

in considering the validity of this section, it has 
been suggested by a recent writer that the section may 
be invalid as constituting an undue interference with 
and burden upon interstate commerce by air (Davis, 
“Aeronautical Law,” 311). There is no doubt that a 
most peculiar situation is created and the effect on in- 
terstate commerce is certainly most detrimental when, 
by passing in the air from one state to the next, the 
absolute liability of the owner of the aircraft for pos- 
sible damage to persons or property on the ground 
changes from time to time, dependent on whether or 
not the state in which the aircraft is flying has or has 
not adopted Section 5 of the Uniform Act. 

Another possible constitutional attack upon this 
provision might be predicated on two decisions of the 
Supreme Court of the United States decided in 1929. 
These decisions seem to cast very grave doubt on the 
validity of statutory enactment by legislative fiat of the 
rule of absolute liability. Both of these decisions are 
by Mr. Justice Butler. In Manley v. Georgia, 279 U. 
S. 1; 73 L. Ed. 573, the court was called upon to con- 
strue the Georgia Statute which provided in substance 
that every insolvency of a bank should be deemed 
fraudulent and the President and Directors should be 
punished for a term named in the Statute, provided, 
however, that the defendant might repel presumption of 
fraud by showing that the affairs of the bank had been 
properly administered. The statute was attacked upon 
the ground that the presumption created by it was so 
unreasonable and arbitrary as to amount to a denial of 
due process of law in violation of the 14th Amend- 
ment. In deciding the case the Court held that State 
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cislation providing that proof of one fact or group 
facts shall constitute prima facie evidence of the 
or ultimate fact in issue is valid if there is a 
nal connection between what is proved and what is 
e inferred—that if the presumption is not unrea- 
ble and is not made rs of the rights of the 
mn against whom — does not constitute a 
il of due process of law ‘a that a statute creating 
resumption which is arbitrary or that operates to 
the fair opportunity to repel it violates the due 
ess clause of the Fourteenth Amendment. It was 
her held that mere legislative fiat may not take 
place of fact in the determination of issues involv- 
life, liberty or property. The statute was held 
lid. In a later case (Western & Atlantic Railroad 
npany vs. Henderson, 279 U. S. 639; 73 L. Ed 884) 
Supreme Court considered another section of the 
rgia Civil Code, which is as follows: 
“A railroad company shall be liable for any damage done 
ersons, stock or other property by the running of the loco- 
tive, or cars or other machinery of such company, or for 
mage done by any person in the employment and service of 
company, unless the company shall make it appear that 
eir agents have exercised all ordinary and reasonable care and 
gence, and presumption in all cases being against the com- 


The court in its opinion considered the charge 

ven to the jury by the lower court and then proceeded 

) hold the statute unconstitutional. In deciding this 

ise Mr. Justice Butler used much of the same lan- 

uage which he had used in writing the opinion in the 
Manley case, supra, saying, among other things: 


g that proof of one fact or group of 
a facie evidence of an ultimate fact in 
a rational connection between what is 
roved and what is | t inferred. A prima facie presumption 
asts upon the person against whom it is applied the duty of 

ing forward with his evidence on the particular point to 
vhich the presumption relates. A statute creating a presump- 
on that is arbitrary or the it operates to deny a fair opportunity 

repel it violates the due process clause of the 14th Amend- 
ment. Legislative fiat may not take the place of fact in the 


“Legislation declarir 
acts shall constitute 


sue is valid if the 
} 


udicial determinatior issues involving life, liberty or 
property.” 
From the foregoing decisions it seems that Section 


5 of the Uniform State Law of Aeronautics might be 
subject to the same attack made on the Georgia statute. 
In Section 5 the owner of the aircraft is given an 
pparent right to defend by showing that the person 
njured was guilty of contributory negligence. But the 
arising from the mere fact 
aircraft and from the mere hap- 
nt still stands, exactly as did the 
ligence under the Georgia railway 
declared unconstitutional. In an 
irlier case (C. R. I. & P. Ry. Co. v. Zernecke, 183 
S. 582, 46 L. Ed. 339) the Supreme Court had 
id (as obiter ) th reference to a Nebraska statute, 
at “the specific contention is that the company is 
eprived of its defense and not only declared guilty 
negligence and wrong-doing without a hearing, but 
ijudged to suffer without wrongdoing, indeed even for 
e crimes of others which the company could not have 
rescen or have prevented. Thus described, the statute 
ems objectional 
Since January Ist, 1931, it appears from present 
nformation that two states have adopted statutes effect- 
ng this subject matter. Wyoming on March 5th, 1931, 
lopted an Act known as Chapter 106 of the Laws of 
131, which would appear to be a partial revision of 
> Uniform State Act. The clause with reference to 


f ownership of the 


resumption of neg 
tatute, before it was 


damages to fee or property on land is not included. 


On March 11th, 1931, Idaho adopted an Act known as 
Chapter 100 of the Laws of 1931, entitled “An Act 
concerning aeronautics and to make uniform the law 
with reference thereto.” Section 5 of the Act as thus 
adopted departs very materially from the theory of 
Section 5 of the original Uniform State Law. The 
first part of said Section 5 is as follows: “The owner 
or the operator, or either of them, of every aircraft 
which is operated over the lands or waters of this State 
shall be liable for injuries or damage to persons or 
property on or over the land or water beneath, caused 
by the ascent, descent or flight of aircraft, or the drop- 
ping or falling of any object therefrom, in accordance 
with the rules of law applicable to torts on land in this 
State.” 

Assuming that the law of torts in Idaho is based 
upon the ordinary common law rules, it would seem that 
Idaho has joined the list of those states refusing to 
accede to the drastic theory of absolute liability in 
Section 5 of the Uniform Act as originally drafted. 





Publications of Division of Commercial Laws for 
April, 1931. Bureau of Foreign & Domestic 
Commerce, Department of Commerce 


Articles appearing in “Commerce Reports” 
March 23 and 30 and excluding April 27). 

On page 775 of C. R. for March 23, 1931, the amend- 
ment to the Mexican insurance law is discussed at length. 
By Presidential Decree, promulgated in the Diario Official 
of January, 1931, further restrictions are placed on the in- 
vestments of foreign insurance companies, making it un- 
lawful for them to divide, among their Mexican insured, 
dividends accruing from outside operations. 

The new Cuban emergency tax law, published in Janu- 
ary, 1931, will affect practically all kinds of business activi- 
ties in Cuba, and should be of special interest to exporters 
and all others disposing of their products in Cuba. A 
notice of this law appears in C. R. for March 23. The 
text is covered by Special Circular No. 259. 

An article on “Accumulation of Property Attached 
Prior to Bankruptcy in Mexico” is printed in C. R. for 
April 6 at p. 52, and should prove of interest to exporters 
to Mexico. The pertinent decision of the Supreme Court 
of that country is to the effect that goods attached in 
an action in which final judgment has been obtained prior 
to the bankruptcy of the debtor can not be brought into 
the mass of the bankrupt estate. 

Following is a complete list of material published: 
Special Circulars Nos. 257, Tax Modifications in Great 
Britain; 258, Registration of Foreign Corporations in Costa 
Rica; 259, Cuban Emergency Tax Law; 260, Business of 
Life Insurance in Italy; 261, Taxation in Austria; 262, 
Contracts Involving “Futures Sales” Cotton; 263, Colom- 
bian Petroleum Law; 264, Canadian Legislation Govern- 
ing Restraint of Trade; 265, Taation of Foreign Agents 
of Spanish Shippers. 

Articles published in Commerce Reports: March 23: 
Mexican Insurance Law Amended; Department of Provi- 
siones in Colombia Abolished; Trade-Mark Registration in 
Greece; Registration of Trade-Marks in the Sudan; In- 
surance Companies in Chosen; Increase in Patents for 
Czechoslovakia; New Taxes in Cuba. March 30: Protec- 
tion of Trade-Marks, Patents, and Copyright in Albania; 
Trade-Mark Applications in Argentina; Payment of Wages 
by Check in Argentina; Revision of Income Tax in Iraq. 
April 6: Accumulation of Property Attached Prior to 
Bankruptcy in Mexico. April 13: Cuban Statistics on Fire 
and Automobile Insurance; Quebec Enacts New Mining 
Legislation; Mining Tax Law on Production of Silver in 
Mexico Modified; Portugal Adheres to International Trade- 
Mark Agreement; Increase in Cost of Italian Patent Ap- 
plication. April 20: Chambers of Commerce in Colombia; 
Cuba to Abrogate Madrid Agreement; Provision for Set- 
tlement of American Claims against Government of Pan- 
ama; Commercial Law Briefs; Federal Labor Code Con- 
sidered in Mexico; Regulations of Miscellaneous Cuban 
Taxes; Consignment Laws in the Netherlands; Nicaragua 
Restricts Employment of Foreigners. 
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Old Age Pension Legislation 





By JEssE R. FILLMAN 


INCE last noted in this Journal’ old age pen- 

sion legislation in the United States has de- 

cidedly progressed, with the result that seven- 
teen states now have statutes on the books. Com- 
missions to investigate the problem and report to 
the legislatures have been established in other 
states, and proposed bills were before many leg- 
islatures during 1931. In 1930 two old age pension 
bills were introduced in Congress, and a hearing 
before the Committee on Labor of the House of 
Representatives was held in February of that year.* 
One bill provided for a pension from the United 
States Government not to exceed $8 a week. The 
second bill was a federal-aid plan providing for a 
federal appropriation to be apportioned among the 
states accepting the provisions of the act.’ In 1931 
a sub-committee of the Senate Committee on Pen- 
sions conducted a hearing on a bill* providing for 
an appropriation of ten million dollars as federal 
aid to states enacting old age pension laws. The 
Canadian old age pension law® is similar to the 
proposed federal bills in that the Dominion Gov- 
ernment pays one-half of the relief paid by any 
province which adopts the law. Six of the nine 
Canadian provinces have adopted the law. 

Any legislative movement of importance brings 
forth arguments in support of it and also explana- 
tion of its existence. Indorsement and explanation 
of the old age security movement run the gamut 
from Christian teachings to economy. The legis- 
lators have evidently been persuaded that our in- 
dustrial order is geared to the speed of a person’s 
most active years and that the weak, though faith- 
ful, shoulder to the wheel is.no longer wanted and 
so have reached the conclusion that society should 
provide for those who have given their best years 
laboring at some task in that society and can no 
longer provide for themselves. The poor laws of 
the various states are antiquated and the lawmak- 
ers appear convinced that they do not adequately 
serve this new movement. In the first place the 
poor laws of most states are but guide posts to the 
county almshouses. Except for certain exceptional 
cases allowing other relief, local authorities must 
administer outdoor relief or commit the pauper to 
the poorhouse. The almshouse has been proved to 
be a very expensive means of caring for the aged.* 
In the second place the existing poor laws do not 
distinguish between poor persons or between 
causes of poverty. The almshouse has been de- 
scribed as a “catch-all” institution wherein are 
housed society’s derelicts of every description. Old 


1. 10 Amer. Bar Assoc. Jour. 109 (1928). 

2. H. R. 6875, Cong. Connery of Massachusetts; 
Cong. Sirovich of New York. 

8. A discussion of the constitutionality of federal aid pension 
legislation appears at page 76 of the printed hearings upon these bills. 

4. Senate No. 3257, Senator Dill of Washington. 

5. Act of March 31, 1927, 17 George V, Ch. 35. 

6. Epstein, The Challenge of the Aged (1928) p. 218 et seq. 
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age pension legislation is a declaration, much the 
same as mothers’ pension legislation, that all pov- 
erty should not necessarily be treated alike irre- 
spective of cause, and that poverty caused by un- 
employment and other disabilities concomitant with 
old age can be relieved with more humanity and 
economy if treated separately.’ 

There are three plans for securing the neces- 
sary funds for old age relief legislation. The first 
places the burden entirely on the counties, cities 
or towns; the second divides the burden between 
the counties, cities or towns and the state; the 
third, operative only in Delaware, places the bur- 
den entirely upon the state. Eleven states operate 
under the first plan,.*® five under the second. The 
state pays one-third in Wisconsin, one-half in New 
York and California, two-thirds in Massachusetts 
and three-fourths in New Jersey. 

Of the eleven states in which the counties, 
cities or towns pay the entire relief, the adoption 
of the plan in six states is optional because the 
statutes simply authorize the counties to grant old 
age relief.° These optional statutes do not insure 
the payment of old age pensions. For example, 
the Kentucky law was passed in“1926; in 1928 no 
county had accepted the provisions of the law. 
The Nevada law is apparently practically inopera- 
tive. On the other hand, the Utah optional law is 
in active operation. The Utah bill became effective 
in May, 1929, and by March, 1930, fifteen of the 
state’s twenty-nine counties had accepted it. In 
the remaining five states operating under the first 
plan the laws are mandatory upon the counties, 
cities or towns. Under the second plan the adop- 
tion by the counties, cities or towns is mandatory 
in New York, California, Massachusetts, and New 
Jersey, and optional in Wisconsin.” The Wisconsin 
law is apparently effective. 

The source of the local contribution to old age 
pensions is usually a tax upon property. The state 
contributions, where the statutes provide for them, 
are usually made from general funds of the state. 
New Jersey, however, has designated the state in- 
heritance taxes as the source of the funds. A plan 
to put a special tax on bottled beverages, except 
milk, in Massachusetts encountered opposition and 
had to be abandoned. Special tax legislation is 


7. There are, of course, other existing securities, such as indus- 
trial pension systems, Pensions for public employees, teachers, and 
soldiers, fraternal and trade union benefits, etc, which are not believed 
to be adequate protection against the poverty of the aged. See, for a 
summary of them Epstein, op. cit. supra, note 8, p. 149 et seq. 

8. Colorado, Idaho, Kentucky, Maryland, Minnesota, Montana, 
Nevada, New Hampshire, West Virginia, Wyoming, and Utah. 

9. Kentucky, Maryland, Minnesota, Nevada, West Virginia, Utah. 
The author was under the impression that the 1931 Idaho bill was 
mandatory. However, Attorney General H. Greene of Idaho has 
ruled that the law is not mandatory. The Attorney General’s o inion 
is not shared by the State Commissioner of Public Welfare, Mr. Lewis 
Williams. United States Daily, May 18, 1981, p. 5. 

10. The Wisconsin legislature has adopted a bill which the Gov- 
ernor will probably sign, making the law compulsory on the counties 
after July 1, 1933. 
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trary to the principle of budget laws so widely 
pted in this country. 

Where there is no state aid, a local authority 
ces investigation and decides finally on claims 
re the state pays part of the 
ance, there varying degree of control by 
officials of the action of local boards. Wis- 
; n is an exception. The county judge passes 
FY laims, but the County Board of Control may 
e or discontinue the allowance in any individ- 
case. New York, New Jersey, Massachusetts 


illowances WI 








California incorporate their administrative ma- 

e in existing state agencies. New York set upa 
ision of Old Age Relief in the State Depart- 
t of Public Welfare. New Jersey has created 
w division in the State Department of Institu- 
ns and Agencies, and California has established 
ew division in the State Department of Social 
elfare. In Massachusetts the State Department 
Public Welfare has general supervision of the 
The state officials serve two purposes. Un- 
their supervisory powers they protect the state 
1inst too great freedom by the county authorities 
seranting relief. They also secure a degree of 


1 administration. 


formity it These objects are 
complished by their right to make rules effective 
roughout the state, and their right of review of 
ses passed on by the county authorities. The 


il agencies are for the most part those which 
lready have general supervision of the poor laws: 
irds of county commissioners, judges of county 


irts, or, as in New York, district public welfare 


ficials. In California there is an advisory board 
citizens appointed in each county by the Chief 
f the State Division, to advise the Board of Super- 


1rs who are the local body responsible for the 
The Delaware law has set up an entirely new 
tate commission which has complete control of 
he administration of the law. -In the Diamond 
State the Governor appoints a commission of foar 
r overlapping terms, and all subsequent appoint- 


ents are made by the Chief Justice for four-year 


terms, so that the Board is as well insulated from 
litics as is possible in an American state. There 
no local administration. The state commission 
xes, once for all, the amount of individual allow- 
nces. 


In other states an application for an old age 
ension is made through the local administrative 
sency which conducts an investigation of the ap- 
licant’s circumstances, which may be accompanied 

a hearing. The agencies, or persons designated 





them, are usually given power to compel at- 
ndance and production of books and papers. In 
eht states where there is no state contribution 
‘f the application made by the local 
In Idaho the applicant may 
re the probate judge and the 
mmissioners, if he desires to 
peal from their first informal action. In West 
irginia appeal may be taken from county commis- 
ners to the circuit court of the county; in Ne- 
da an appeal lies from the county commissioners 
the district court; while in Wisconsin the appeal 
to the county board of control from the decision 


disposition ( 
rencies is final 
ive a hearing bef 
ard of county 


| 4 , 7 . a 

j the county judge. In New York, New Jersey, 
i 1 California, where state aid is given, appeals 
: 11. Colorad M nd, Minnesota, Montana, New Hampshire, 


tucky, Utah, and Wyoming 











from the local authorities to the state agencies are 
allowed, and decisions upon such reviews are final. 
The state agencies may refuse the application, de- 
crease or increase the amount, thus assuring that 
the state shall not contribute to excessive allow- 
ances, and that the applicant shall be protected in 
securing his full rights under the law against a 
too strong desire on the part of local authorities 
to protect the county treasury. In Massachusetts 
the state agency has general supervision of the 
law, and close control over the town boards of 
public welfare which administer the act. In stat- 
utes allowing review by the state agency the rules 
of procedure are generally prescribed by those 
agencies and are binding upon the inferior agen- 
cies. The Maryland law also provides that the 
State Board of State Aid and Charities shall make 
binding procedural rules, although it has no power 
to review the decision made below, and although 
the state makes no contribution. 

Old age pension legislation is class legislation, 
and the determination of the class is effected by a 
series of necessary qualifications and exclusionary 
disqualifications. No statute distinguishes between 
the sexes. The first important qualification is that 
of age. Nine statutes require the applicant to be 
70 years of age; eight require only 65 years. If 
any prediction may be made, it is that the age re- 
quirements will be reduced. Colorado reduced the 
requirement this year from 70 to 65. Five amend- 
ments to reduce the age requirement in New York 
and four such amendments in Massachusetts were 
introduced this year. The alleged industrial policy 
of discrimination against workers between 45 and 
60 may be one of the reasons for the desire to re- 
duce the age requirements. 

A second important qualification for relief un- 
der old age statutes involves citizenship and resi- 
dence. Fourteen of the statutes require fifteen years 
of citizenship before application for assistance may 
be made. The fact that strict citizenship require- 
ments deprive of relief deserving aliens or deserv- 
ing persons who have recently become citizens, 
probably accounts for the lessened requirements in 
three recent statutes. The statutes of New York 
and Massachusetts require the mere fact of citizen- 
ship. The Delaware law contains only a residence 
requirement, 15 years in the United States and five 
in Delaware. The laws of all the other states 
have residence requirements ranging from 10 to 20 
years in the state, with exceptions for temporary 
absences, and from one to fifteen years in the 
county or district where application for relief is 
made. Recent laws have reduced the residence 
requirements in the counties or districts."* 

The first important disqualifications to be no- 
ticed relate to the ability of the applicant to sup- 
port himself, either because he has sufficient in- 
come, or property which should yield a sufficient 
income, or because someone else is responsible for 
his support. An income of $1 a day disqualifies an 
applicant in six states;* $300 a year in four 
states ;'* $360 a year in Wyoming, and $400 in Ken- 
tucky. New York, New Hampshire and New Jer- 


sey require that the applicant be unable to sup- 


12. New York, California, and New Jersey, require ome year; 
Idaho requires three. Nevada apparently has only a state residence 
requirement of ten years. 

18. California, Colorado, Maryland, Minnesota, Nevada, and Wis- 
consin. 

14. Delaware, Idaho, Montana, Utah. 
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port himself in whole or in part. In West Virginia 
the applicant must be unable to support himself, 
and in Massachusetts the applicant must be in need 
of relief or support. In all the statutes there are 
provisions which include in the applicant’s income 
a certain per cent of the value of his unproductive 
property, generally 3 or 5 per cent. The computa- 
tion of income from unproductive real estate is ap- 
parently made upon the basis of the applicant’s 
equity in the property. In the administration of 
the Canadian law the income from liquid assets is 
determined by ascertaining the Dominion annuity 
which the applicant could purchase. Nine states 
consider that the possession of property of values rang- 
ing from $2,000 to $3,000 indicates that the applicant is 
capable of supporting himself, and therefore not in 
need of a penison.'® Many old age pension laws 
provide that if the proper agency deems it neces- 
sary for the protection of the state or county it 
may require as a condition to the grant or continu- 
ance of relief that all or any part of the property 
of the applicant be transferred to the agency and 
managed by it for the benefit of the applicant. The 
administrative agencies are probably not very anx- 
ious to enter into the real estate or investment 
business by requiring numerous transfers under 
these provisions. Many statutes also provide that 
upon the death of an applicant the state shall have 
a claim against the estate of the deceased, for the 
amount of assistance which has been granted. All 
the present laws provide that an applicant is not 
qualified for relief if there is a child or other per- 
son legally responsible for his support. This dis- 
qualification has ‘been criticized as placing a heavy 
burden on the younger generation in many families, 
but the criticism has not as yet effected a change 
in any existing state law. 

The following further disqualifications are com- 
mon in old age pension laws of the states: 

If the applicant 

(1) is an inmate of a charitable or penal in- 
stitution. 

(2) has deprived himself of property in order 
to qualify for the relief. 

(3) has been convicted of a felony (or indicta- 
ble misdemeanor) during the last ten years before 
his application. 

(4) has been a professional tramp or beggar 
within the last year. 

(5) has deserted his wife and children during 
a certain period before his application. 

(6) is receiving other aid from the state, ex- 
cept medical or surgical relief. 

The certificates entitling an applicant to relief 
are generally good for one year, and since they 
must be renewed for each subsequent year, the ap- 
plicant may find himself disqualified if his circum- 
stances have changed. Likewise, during the course 
of the year the relief may be discontinued if cer- 
tain of the disqualifications have come into existence 
or if the applicant has improperly obtained the relief 
in the first place. Most of the laws prescribe penal- 
ties for fraudulently obtaining relief or for aiding 
and abetting anyone to obtain relief by fraud. In 
most of the statutes the relief is given protection 
by making it inalienable, exempt from tax levy 


15. Colorado, Nevada, Maryland, Minnesota, Wisconsin, Cali- 
fornia, and New Jersey—$3,000; Kentucky—$2,500; New Hampshire— 
$2,000. In those states which are in italics the applicant is dis 
qualified if married and the property of both husband and wife to- 
gether equals the statutory figure. 


and other process, and by providing that it sha 
not pass to a trustee in bankruptcy or to a trust: 
acting on behalf of the aged person's creditors. 

Doubt of the constitutionality of old age pe: 
sion legislation has greatly affected the form 
legislation in many states. The provision in tl 
Pennsylvania Constitution under which the old ag: 
pension act of that state was declared invalid” 
typical of the constitutional obstacles to granting 
pensions except to those who can qualify as po 
persons under the poor laws. It prohibits appr 
priations, except pensions or gratuities for military 
services, for “charitable, education or benevolent 
purposes, to any person or community——.’™* An 
other section prevents the General Assembly from 
authorizing the counties and other political sub 
divisions of the state to make similar appropria 
tions.’* Similar provisions appear in other consti 
tutions.’® In states having such constitutional pro 
visions these limitations do not apply to the poor 
laws. The old age pension statute with a property 
disqualification as high as $2,000 and an income dis- 
qualification beginning as high as $360 a year may 
not qualify as a poor law, and hence escape the 
constitutional prohibitions.” There are two ways 
out of this difficulty. The constitution may be 
amended,” or the objectionable features may be re- 
moved from the law. The latter is accomplished 
by drafting the law so that it will be applicable 
only to those who can qualify for relief as poor 
persons, and omitting any property qualification 
Such legislation, however, accomplishes two desira- 
ble results. It provides for special attention for 
the deserving aged as a special class, and it regu- 
larizes the giving of relief to them outside the 
almshouse. 

Another constitutional objection was encoun- 
tered in New Hampshire when the old age pension 
law of that state was held to violate the constitu- 
tional provision in regard to separation of powers 
because the judges of the probate courts were given 
administrative duties.2*7. A number of other stat 
utes use county judges in an administrative capac- 
ity,* but no constitutional difficulty is presented 
as those judges have other similar powers in county 
affairs. 

The old age pension movement is making rapid 
progress and promises to be, if it is not already, an 
effective expression of a significant social conscious- 
ness on the part of the people of the United States.** 

16. Busser v. Snyder, 282 Pa. 440, 

17. Pa. Const. Art. 3 §16, 

18. Pa, Const. Art. 9 §7. 

19. Missouri Const. Art. IV §46; Florida Const. Art, 9 §10 

20. Busser v. Snyder, Supra note 7 See In re Walker, ND., 
193° N. W. 250 (1928), in which a mothers’ pension law was said not 
be a poor law. But cf. In re Opinion of the Justices, 154 Atl. (N. H.) 
217 (1931), in which an old age pension law was thought to be valid 


as a poor law in spite of the property provision, though deolared in 
valid for another reason. See footnote 23 infra 

21. An amendment to Art. 3 §16 was passed by the Pennsyl 
vania legislature this year. S. B. 22. An amendment to Art. 9 §7 
has been offered. Senate Amendment No. 357 he Missouri legisla- 
fare, has before it a resolution to submit an amendment to the voters 
i. R. 1, 

22. In re Opinion of the Justices, 154 Atl, (N. H.) 217 (1981) 

23. West Virginia, Colorado, Kentucky, 

The new Idaho law directs the probate judge to 
tion in the first instance. 

24. Citations to laws are as follows: California, Ch. 530 (1929); 
Colorado, Ch. 143 (1927); Delaware, H. B. 28 (1981); Idaho, Ch. 16 
(1981); Kentucky, Carroll’s Ky. Stats. 1930, §938-i; Maryland, Ch. 537 
(1927); Massachusetts, Ch. 402 (1930); Minnesota, Ch. 47 (1929); 
Montana, Ch. 72 (1923); Nevada, Ch. 121 (1925 New Hampshire, 
S. B. 8 (1931); New Jersey, Ch. 219 (1931 New York, Ch. 887 
(1930); Utah, Ch. 76 (1929); West Virginia, S B. 4 (1931); Wis- 
consin, Ch. 49.20 (1929); Wyoming, Ch. 87 (1929) 
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CORPORATE FIDUCIARIES AND LEGAL ETHICS 





Duties of Lawyers in Their Dealings With Corporate Fiduciaries—Revolutionary Changes 
in Trust Business Relations and Absence of Publicly Acknowledged Standards 
Called for by New Developments—Need of Disinterested Advice to Prospec- 
tive Will-makers—Should Corporate Fiduciaries Be Subjected to Same 

Rules That Restrain Lawyers From Soliciting Business ?* 





By Hon. Georce A. SLATER 
Surrogate of Westchester County, New York 


R. PRESIDENT: Members of the Associa- 
tion of the Bar: At its last annual meeting 
the American Bar Association appointed a 
special committee on the subject of the unauthor- 
ed practice of the law. In bringing their duties 
to the attention of local and state bar associations, 
he committee said that the “sole inducement” to 
rporations and laymen to encroach upon the prac- 
tice of the law, and to do law business “is the com- 
pensation derived therefrom.” “To secure 
this legal business, recourse is had to the ordinary 
ommercial methods of advertising and solicitation, 
thereby commercializing the profession of the law, 
undermining ethical and professional standards, 
ind destroying public confidence in lawyers and 
the courts. A loss of confidence in lawyers and 
the courts is a sign of governmental decline and a 
forerunner of disintegration.” 

In the light of this call by the organized bar 
of the whole country, I think the time is opportune 
for a dispassionate consideration of the methods of 
trust companies and their lawyers of developing, 
through advertising and high pressure salesman- 
hip, the creation of trust estates by wills and trust 
leeds. . 

The subject of my address should be one of 
nterest to the bar, to trust companies, and to the 
public. The question is controversial, occasioned 
by the development and growth of trust business. 
It is not my purpose, however, to become disputa- 
tious, but rather to state what may be in the minds 
‘f some of the members of the bar and some of the 
executives of corporate fiduciaries. 

Within our lifetime has come a change in trust 

usiness relations which may be termed revolution- 
ry, altering control of, and creating new and un- 
eard of avenues for trust business. So fast has 
een the growth and development of trust business 
hat business ethics affecting it have not been ade- 
lately considered. The effect of this whirlpool 
new ways and new activities in trust affairs has, 
r the time being at least, submerged ethical ideas 
dealing with the serious and almost sacred sub- 
t of the family fortune. Publicly acknowledged 
ndards have not been set up by trust business 
terests, nor by the law of the State. 

The law of the State has created these corpo- 
tions with powers to act as executor, administra- 
r and trustee, in fact, in every fiduciary capacity, 

thout the lawmakers expecting that the privilege 
do these corporate acts would be heralded by 
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the corporations in a maudlin manner. The State 
failed to give adequate consideration to the situa- 
tion which it permitted to be created. The business 
of selling merchandise is one thing; the creation 
of trust relationships is quite another. One relates 
to business. The other is a confidential relation- 
ship and service which is intensely personal. The 
trust company is properly charged with a public 
service. Matter of Jackson, 138 Misc. 167; Matter 
of Clark, 136 Misc. 881. 

On the other hand, the question of the corpo- 
rate practice of the law has for some years been 
before the courts of the several states. Laws in 
our State have been passed tending to control and 
regulate the practice of law by trust companies. In 
Matter of Co-operative Law Co., 198 N. Y. 479, it 
was decided that the right to practice law is not 
open to all, but is a special franchise granted by the 
State to those who qualify by education and char- 
acter. An attorney must take an oath of office and 
become an officer of the court, subject to its 
discipline. 

The legislation of the State has placed the 
stamp of disapproval upon the practice of law by 
corporations, as evidenced by Section 280 of the 
Penal Code. It has made it illegal for such corpora- 
tions to furnish legal service or advice, or to furnish 
attorneys or counsel, or to render legal service of 
any kind or nature in any other way or manner. 

Some corporate fiduciaries, when approached by 
a will-maker, now direct such persons to certain 
attorneys as persons qualified by experience to un- 
dertake the labor of preparing a will containing 
trust provisions. What should be the duty of 
lawyers in their relations with clients sent to them 
in this manner? Is the public adequately protected 
if the attorney who draws a will or trust investment 
for the bank’s customer is one who either is em- 
ployed by the bank, or systematically profits 
through its solicitation for the creation of such trust 
relationships? Is not the lawyer’s allegiance a 
divided one? Does he not undertake an impossible 
task when he attempts to represent and advise the 
will-maker? No man can serve two masters. If the 
lawyer owes any duty to the bank, how can he 
impartially serve the bank’s customer as his lawyer? 

When the corporate fiduciary sends the cus- 
tomer to a lawyer and advises the customer that 
the lawyer is competent to draft the instrument, 
and, particularly, where such event happens with 
frequency, those who appreciate human emotions 
will say that the lawyer must be interested in hav- 
ing the corporate fiduciary named in the will as 
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executor. I know of a case where the will-maker 
wanted one of the family named as executor and 
the attorney talked the will-maker into writing in 
the name of his trust company. Whom did this 
attorney really represent—the corporate fiduciary 
or the will-maker? 

The real question is one in which the public 
interest is involved and that interest should be 
paramount. If the estate is large, or the matter 
complicated, the proper drafting of a will requires 
the highest degree of legal skill. But, to the skill 
of the advising lawyer must be added a quality of 
vital importance. The lawyer in such cases must 
be absolutely clear of any adverse interest, or even 
the taint of one. The prospective testator has the 
right to expect that the lawyer, who is advising him 
as respects what is probably the most sacred and 
the most far-reaching legal act of his life, shall be 
acting solely in the interest of the will-maker. Our 
statute law is careful to surround the execution of 
such a document with certainty of disinterested- 
ness; even one who performs the service of wit- 
nessing a will is barred from accepting a gift 
therein. If a mere witness must be disinterested, 
how much more important it is that the trusted 
counsellor, whose advice is confidentially and trust- 
ingly followed, should be disinterested. The rela- 
tionship demands absolute mutual confidence and 
reliance. 

The circumstances of each individual testator 
require different treatment. In some cases, it is 
advisable that property should be left outright 
rather than upon trust. The will-maker is entitled 
to honest and disinterested legal advice upon this 
point. With a divided interest, will the lawyer de- 
cide for the testator, or for the trust company which 
might receive large commissions as trustee? 

Illustrations of this conflicting interest are 
numerous. Under our laws, an executor receives 
statutory commissions. If the estate is under a cer- 
tain size, and there are two executors and more, 
the one commission is divided. If the estate is over 
$100,000, each executor, if there are not more than 
three, receives a full commission. The size of com- 
missions to executors and trustees has become in 
our State alarmingly large. If the will-maker of an 
estate of over $100,000 is informed that he must 
pay two commissions if he names two executors, 
and that either the individual executor, or the trust 
company executor, must be deleted, whom will the 
interested lawyer advise to be cut off? 

It may be of passing interest to know that, 
during the last four years in my Court, the fees of 
attorneys have been 1.04 per cent of the gross 
estates, While the commissions of executors and 
trustees have been 2.04 per cent of the gross estates. 

Provisions in wills may be so drafted as to 
compel the courts to deny double commissions. 
Matter of Abrahams, 136 Misc. 538. If drawn 
otherwise, a double commission is inevitable. How 
will this distinterested attorney draft the will? Will 
he advise the customer fully on the intricacies of 
the law of commissions? 

The question may arise with regard to the in- 
sertion of a power of sale clause. Commissions 
from real estate are not allowable to executors un- 
less a sale of real estate is made, or the increment 
thereof received, distributed, or delivered. A power 
of sale affecting all real estate might be inadvisable. 
A corporate fiduciary might be lured into the exer- 


cise of such a power with the subconscious thought 
of securing additional commissions. Under the 
new Decedent Estate Law, if a will lacks a power 
of sale, the right to sell the real estate may be 
secured upon application to the court in a proceed 
ing for that purpose, with all parties cited. Th 
court would undoubtedly limit the sale of re: 
estate to such parcels as might be necessary t 
meet the needs and conditions of the estate. I ca: 
imagine estates where an unlimited power of sale 
should not be given to any executor or trustee. I: 
such cases, how would a will drafter arrive at his 
decision and be faithful to the trust company and 
the customer, both at the same time? 

Again, a trust of short duration may be more 
desirable than one which is to endure for man 
years. The longer the trust lasts, of course, th« 
longer the trustee gets commissions. Can such a 
lawyer for the trust company, or under obligation 
to it, be relied upon to advise a short rather than 
a long trust, when he knows that the corporate 
fiduciary will derive greater financial profit from 
the latter? 

The powers of a trustee are defined in the will 
In some cases, these powers should be broad. In 
others, they should be limited. It is a distinct and 
obvious advantage to corporate fiduciaries that they 
be given the fullest possible powers. Where does 
the interest of the trust company attorney lie in 
answering this problem? 

Can we be sure that, when a trust company 
distributes advertising material and solicits the in 
sertion of certain provisions in wills or trust in- 
dentures, a lawyer regularly recommended by it to 
customers will refuse to insert such provisions in 
wills? 

In accountings in one or two large estates, 
special guardians reported to me that they found 
the securities of the estate or the trust standing in 
the names of dummy nominees of the executors or 
the trustees of the trusts. The court immediately 
directed that the securities be changed back to the 
proper ownership. To overcome my ruling, and a 
similar ruling of Surrogate Foley of your County, 
some trust companies advise the public to place the 
following clause in the will: 

“The trustee may in its sole discretion cause 
the securities which may, from time to time, com- 
prise the trust fund or any part thereof, to be reg- 
istered in its name as trustee hereunder, or in its own 
name, or in the name of its nominee, or may take and 
keep them unregistered, and may retain them or any 
part thereof in such condition that they will pass by 
delivery.” 

I have heretofore characterized such provisions 
as entirely unethical, vicious and tricky. Will-mak- 
ers must be protected from this kind of advice. 
Any trust company, or any lawyer, who gives such 
advice should lose the confidence of the public. 

Wills are drawn to provide that the trustee 
shall only be liable for gross neglect, or other actual 
malfeasance, thus freeing the trustees from many 
of the responsibilities which the law would other- 
wise place upon them. A clause along this line, 


_ protracted to the limit, will be found in Judge 


Foley’s opinion in Matter of Knower, 121 Misc. 208. 

Can the company-chosen lawyer advise the 
testator disinterestedly as to the character of the 
provisions which relieve the fiduciary corporation 
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m pecuniary liability in the event of loss accru- 

from the negligence of a trustee? 

Other illustrations of conflict in interest could 
ited to indicate that, in the drafting of a will, 

estator and of the financial insti- 
become the executor or trustee, 
osition, and sometimes conflict- 


legree. 


interest Of a 
n which is 
th, are in 

to a marked 
It has been claimed by 
| 


expectant executors, 

the contention has been sustained by the 

ts, that the ht to remuneration to statutory 
missions running to an executor creates an in- 
plete interest in the estate. While the right to 
eive the commissions is not vested, it is itichoate, 
the will is in existence and the 
named therein as the ex- 
tor, the property right exists. Matter of Berg- 

f, 206 N. Y. 309, 317. 

If the will-maker’s name is on the dotted line 
1 the company named as executor, the goal is 
; reached. 

The lawy¢ r 
bconsciously that 
yalty to the trust company, to see that no clauses 
pear in the will that are objectionable to the trust 
mpany. In fact, his loyalty must lead him to see 
it that the clauses in the will are in the interest 
the trust company. 

Upon the clearest ground, the mere possibil- 

f such an adverse interest should bar the law- 

who has had contacts of this kind with the 
advising as to the contents of 

vill, or from drafting the same. 

The question is not one of ability to draw 
cuments. The issue is one of disinterestedness. 
is the attorney independence of judgment? Is 

what the will-maker believes him to be? Can 

be such when affected with such an interest? 
undidly, in such situations I do not believe he can 
wholly free 

For purposes of illustration in discussing this 
bject, I have referred to drafting of wills. The 
course, will apply with equal 


as long as 


Clary Corpor t n is 


ho is used systematically feels 
it is his job by indirection, by 


ist company 


ce to the drafting of living trusts, life insurance 

trusts, or any other trust agreement of like char- 
cter. 

The corporate fiduciary business involves the 


luciary principle. There is not adequate protec- 
n to the community in the practice of selecting 
unsel for those who have been solicited by the 
tivities of the trust company. 

How is this business procured? 

It is common knowledge that many banks and 
ust companies have been, and are, advertising 
r and soliciting the business of acting as execu- 
rs, administrators, trustees, and other fiduciary 
lationships, by means of pamphlets, newspapers, 
rsonal and circular letters and personal solicita- 


The competition for trust business is so keen 


it high-pressure advertising and solicitation re- 
I ofttimes wonder whether the executors of 
porate fiduciaries really are aware of the meth- 
that are u and the practices employed in 
s field of competition. The extensive business 


acting as executor of wills and trustee under 
ist indentures is a recent growth, and the appli- 
tion of modern methods of advertising and sales- 
nship has developed only in the last few years. 








With this newness of business, there is no code of 
ethics controlling, such as controls the legal pro- 
fession. There is yet a failure among the fiduciaries 
themselves to appreciate that, in the creation of the 
fiduciary relationship, there are involved considera- 
tions transcending ordinary business standards. 
Canons of ethics by which lawyers are bound are 
not based upon arbitrary traditions. Lawyers are 
precluded from advertising and solicitation of pro- 
fessional employment, because it has been found 
that, in the creation of fiduciary relationships by 
such methods, there are inherent dangers to the 
community. 

At least some of the corporate fiduciaries have 
persons who are called “solicitors,” employed on 
salaries, who personally visit customers and pros- 
pective customers and solicit them to make wills, 
create trusts, and to name their respective com- 
panies as executor and trustee in wills and trust 
instruments. Other companies do not employ such 
persons but depend upon printed pamphlets, docu- 
ments, and letters, as well as newspaper adver- 
tising, to get the business of handling estates. We 
all receive such appeals through the mail. These 
solicitors consider themselves as though they were 
life insurance agents who go out to solicit and 
write up policies for their companies. Yet, in the 
case of life insurance, the transaction is one that 
will, in many cases, augment the estate. The other 
transaction deals with a more sacred privilege, to 
be carried out after death. Getting on the “pros- 
pect list” is almost similar to getting on the usual 
“sucker list.” As with all salesmen, there is a 
high-powered kind who brings in business with a 
disregard of what he may say. He is the “go- 
getter” type. In my judgment, all of this sounds 
unseemly and highly improper. The booklets are 
of the “scare” type, very much akin to patent med- 
icine advertising, after reading which, you almost 
believe you have the disease. 

Of course, there is no mention made in pam- 
phlets or advertisements of the desirability of the 
customer having the undivided advice of an at- 
torney. Sometimes a pamphlet is distributed where 
reference is made to intestate property, contain- 
ing paragraphs indicating great doubt as to whether 
the State law should be allowed to operate in the 
matter. The indirect suggestion is to have a will 
made. 

And then again, a company will send out pam- 
phlets “Why make a will?” This is the indirect 
way of suggesting that it is wise to create a vol- 
untary trust or a life insurance trust. 

Many persons delay making wills. They have 
the old-fashioned idea that writing wills presup- 
poses early death, and the tendency of all this kind 
of advertising and solicitation is approach to the 
fear side of the mortal being. When a prospect 
has reached that state of mind, then, of course, 
the question is asked, “Do you not think our com- 
pany is your logical executor or trustee?” Some 
companies have gone so far as to say: “Make 
your will now and make it right, or your widow 
will be robbed.” 

A corporation is an inanimate person, but not 
so when judged by self-praise. Scientific solicita- 
tion told with glowing glee and with a wealth of 
self-admiration as an evidence of the ability of so- 
licitors to corral the “prospect” is featured in the 
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printed proceedings of the Trust Development Con- 
ference for 1929. 

I quote from addresses of officers and em- 
ployees of corporate fiduciaries at such Conference. 
One vice-president said: “So that, instead of a 
staff of a few salaried employes to follow up such 
prospects as may be obtained among our friends 
and clients or by advertising or circular letters, 
we have hundreds of unpaid underwriters engaged 
daily in locating prospects who have need of our 
services and bringing them into contact with us.” 

Speaking to the subject, “Getting Results,” the 
speaker said: “In addition to names developed 
through inquiries advertising, 
there are numerous sources to which we may go 
for the building up of our prospect files. In selling 
trust service the bank has two lines of procedure 
which lead to two types of selling—‘offensive’ and 
‘defensive.’ ‘Offensive’ selling is to the new cus- 


from newspaper 


tomer. ‘Defensive’ selling is to the present cus- 
tomer. The latter is of prime importance and de- 


serves prompt attention in the building of the cen- 
tral prospect files, because it represents the field 
of least resistance to trust sales efforts. 

“For ‘defensive’ immediate reference 
should be made to the Central Information files and 
a survey made to determine into which of the three 
groups you will place customers of departments, 
other than the Trust Department. Individuals are 
naturally the first considered and classified. Firms, 
corporations and partnerships should next be 
broken down to make prospects of their individual 
members. The of an early develop- 
ment and set-up of present customers can best be 
emphasized by considering the fact that your ‘de- 
fensive’ field is the ‘offensive’ field for your com- 
petitor—just as your ‘offensive’ field is his ‘defen- 
sive.” In your ‘defensive’ field, relationships are 


selling 


importance 


already established and the first personal contact 
is already made which gives this field a decided 
advantage when it comes to the final step—per 
sonal contact and closing.” . 

“Continuity is essential to the success of a 
mail program. The prospect should be followed at 
intervals with letters and circulars. Each letter 
or circular should contain a direct invitation to 
send for a representative or a special booklet. The 
pulling power of each letter or circular should be 
recorded in order to determine its value. A letter 
or circular which results should be 
discarded, and one of known pulling power sub- 
stituted.” ' 

“Proper filing of the prospect will enable you 
to trace the business as to its original source, and 
to ascertain the business developed by advertising, 
direct mail, personal solicitation or combinations 
of these agencies. Such a report is invaluable to 
the advertising department, in order to bring out 
such tangible results as will enable that depart- 
ment to plan its newspaper and mail material.” 

Again, speaking to “Advertising,” another gen- 
tleman said: “ “Toward the end of December, 1928, 


does not get 


a small folder with a front-page caption, RE- 
SOLVED THAT MY FIRST ACT OF THE 
NEW YEAR WILL BE TO MAKE A WILL 


was mailed to a list of approximately 19,000 de- 
positors and prospects. More than 700 coupons, 





requesting our WILL MEMORANDUM were 
turned. 

“*Farly in January two of these requests were 
turned over to a Trust New Business Representa- 
tive for personal follow-up. In April, 1929, t 
first of these two cases resulted in the completi 
of a will, in which we are named co-executor and 
co-trustee, of an estate of $1,500,000. The follow- 
ing month the name on the other coupon was 
transferred to our completed business ledger, with 
a will approximating $2,500,000 in which we lik 
wise were named co-executor and co-trustee. 

“*Thus a total of $4,000,000 in trust business 
resulted from two of these 700 return coupons 
within a period of four months.’ ” 

“IT am reproducing this trust advertisment (by 
slide) because it has a particularly interesting his 
tory. There was quite an interesting discussion 
of the copy before we released this advertisement 
Some people thought it too long—that it would not 
be read. But we finally decided to give it a fair 
trial. It appeared in the New York Times and this 
is what happened. 

“The morning it was inserted a gentleman wh 
had had no previous connection with the bank 
came into the office of our Insurance Trust office: 
carrying a copy of the advertisment torn from his 
morning paper. 

“His interview was later 
brief by our Insurance Trust officer as follows 

“*This man, Mr. came into my 
this morning. He stated that he had concluded t 
have his will drawn and appoint his own trust com 
pany executor-trustee. He read our advertisement 
on the way to his office and decided then and there 
that we knew more about his trust business than 
his own bank and he is now with his lawyer sign 
His estate will total well over $500,000.’ 


reported to me in 


ofnce 


ing up. 
He concluded by saying: “Now, ladies and 
gentlemen, that concludes my small part in the 


program.” 

In another talk at the Conference, the speaker: 
said: “In one of the ‘come-on’ circulars prepared 
by the Manager of our Advertising Department 
the first page contains these two questions 

1. ‘Do You Know Where You Stand?’ 

2. ‘Has Anyone Ever Shown You a Com 
prehensive Estate Plan Fitted to Your Individual 
Requirements and Circumstances ?’ 

“We believe that these two questions suggest 
the basic ideas for the approach to estate analysis 
service problems. We believe that the prospect 
should react favorably to these twe questions be- 
cause they appeal to his business judgment and 
common sense.” 

May it not be said that such acts referred t 
are on a level with the much-condemned ambulance 
chasing? 

Some trust companies use their 
ployees or officers to address women 
the desirability and availability of their companies 
with regard to trust relationships 

Now let us turn to the lawyer. What prin 
ciple is involved? It is the simple one that one 
cannot serve two masters. There can be no di- 
vided allegiance upon the part of the lawyer draw- 
ing fiduciary papers. 

I am reliably informed that there are corporate 
fiduciaries in this City who adhere to the rule that 
their own attorneys shall not | iployed by the 


women em 
’s clubs upon 


pe eri 
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spective customer in such cases, and their pol- 
and practice are against their own attorneys pre- 
ring wills and trust instruments; and they re- 
- to accept such trust business. In fact, I am 
| that there is at least one fiduciary corporation 
) will not even discuss with the layman, with- 
t his lawyer, the preparation of any trust rela- 
nship. Why should this not be the rule instead 
the exception? 


Whenever a fiduciary corporation undertakes 


tematically to refer such business to the same 
yer or lawyers, ethically it should be treated as 
solicitation for business by indirection. Such 


ference to attorneys in itself should disqualify a 

yer systematically so used from acting in the 
eparation of trust documents wherein the refer- 
ng bank or trust company is to be named in the 
ill or trust indenture. Where a lawyer is system- 
tically used for the purpose of facilitating the trust 
mpany in creating these fiduciary relationships, of 
urse, he benefits by the advertising and solicita- 
on of the company. He is particeps in the whole 


game. Employment under such circumstances must 


e condemned as unethical. 


It creates a situation of inconsistent fidelity 
ind duty on the part of the lawyer, and he is shorn 
f the freedom to give his client independent ad- 
vice. He is influenced by a duality of control, faith 

loyalty. On the other hand, the prospective 


testator has the right to expect that his lawyer 


hall be acting solely in his interest. 

The draftsman of the will should be in fact a 
lisinterested attorney, with only the interest of 
is client and the public to serve. On the other 
and, the public should understand that the rela- 
onship is fiduciary in character. I feel that the 
public fails to understand and appreciate this situa- 
tion. The general public fully believes now that, 


is when the will-maker makes payment of a fee 


for the drawing of the instrument to a lawyer, the 
attorney is working solely for him as a client. 


George W. Alger, in a recent number of the 
\tlantic Monthly, with regard to the failure of 


those who are in the relationship of trusts to appre- 


iate adequately their responsibility, said: 
“The rules laid down by the courts involving 
based upon a judicial realization 
trust exposes its occupant to 
which can best be overcome if 


ns might otherwise arrive.” 
For years the courts have laid down the old 


rule of fiduciary relations in plain language. The 


iw is keenly alive to this influence of self-interest. 
Yet there has been a failure to appreciate the ap- 


plication of this old principle in these new and 
modern situations 


In People v. People’s Trust Company, 180 
\. D. 494, the court re-stated the principle that 
he relations of attorney and client are confidential 
nd fiduciary, and an attorney owes undivided 
yalty to his client, unhampered by obligations to 
ny other employer 
Consideration of this question brings up the 
ught that there should be official professional an- 
uncement concerning the practice of lawyers sys- 
natically recommended by trust companies for 
rafting trust instruments. The practical result 
f permitting such practice to continue is to bring 
ich trust business into the hands of a few lawyers 





who are picked out and recommended by corporate 
fiduciaries. It is only a matter of time when the 
bulk of lawyers will be wholly eliminated from this 
field of professional employment. 

It was reported at the recent meeting of the 
Trust Company Division of the American Bankers 
Association that the survey shows that trust com- 
panies and banks were nominated executor or trus- 
tee under 48,812 wills in 1930 as compared with 
36,193 wills in 1929, which represents an increase of 
35 per cent. The hearers were reminded that this 
percentage of increase was precisely the same as 
that of 1929 over 1928. Is this in the interest of 
the public? 

The bar is now governed by canons of ethics, 
but how long will these last if highly respected 
members are left free to serve two masters, while 
the less fortunate are held to the strict words of 
the professional code of ethics? We are rapidly 
approaching the point where we must choose be- 
tween rules for all of us, or no rules at all. 

It need hardly be said that no criticism is 
made, or intended to be made, of the selection of 
corporate fiduciaries instead of sole individual 
trustees. Fiduciaries in this State are expressly 
authorized by statute to engage in this line of busi- 
ness. They have as much right, therefore, to en- 
gage in this business as lawyers have to practice 
law. Lawyers frequently recommend to their 
clients the selection of corporate trustees. My ref- 
erence tonight is not to their legitimate field of 
activity, but to practices which go beyond this field. 

There is no doubt that it is the disposition of 
most of the corporate fiduciaries to comply with 
the present statute law, and they disclaim any de- 
sire to draw wills or other legal documents, or to 
give any legal advice, or to furnish their own coun- 
sel for that purpose. But this is not enough. 

In some states, drastic restrictive statutes have 
been enacted with regard to restrictions of right to 
accept or execute trusts, which give the court the 
power to revoke the appointment and to remove 
the corporation as such executor. 

The question is asked: What is to become of 
the oldtime relation of confidence and esteem be- 
tween counsel and client, if the most solemn act 
of life shall be dealt in as merchandise? Formerly, 
a lawyer was the trusted advisor and friend, the 
holder of the family secrets. Is the relationship 
to become mechanical? Are clerks or mere em- 
ployees of trust companies or banks to guide in 
these highly personal situations? Of what avail a 
bar of men governed by canons of ethics if, in this 
field, the whole relationship is based on business 
standards? 

Advertisements that no fees will be charged 
for the service of advice is a powerful appeal to 
the layman who believes he is getting something 
for nothing. 

The public is not aware of the extent to which 
courts and bar associations have gone to preserve 
the integrity of the profession, and to maintain 
professional standards of honor as distinguished 
from business standards. If the present business 
practices of the corporate fiduciaries are not curbed, 
they will ultimately destroy the professional con- 
cept of what is essential for protection to the pub- 
lic. The practice of law is not a business. If the 
present code of ethics affecting lawyers is not 
broad enough to reach the case of the lawyer who 








446 





AMERICAN Bar ASSOCIATION JOURNAL 








solicits for trust companies, or who is a party 
benefiting by it, then it is my belief that the canons 
of ethics mjght well be amended to cover these 
practices. if they are not condemned, then why 
not leave all lawyers free to advertise and solicit? 
Why prohibit that being done directly if we are 
to permit it to be done by indirection? 

When the establishment of the relation with 
an incorporated institution engaged in other finan- 
cial transactions is prompted by the primary desire 
to earn the commissions attached to the office from 
the business attracted by advertising, persistent so- 
licitation, and keen competition, there is an obvious 
danger that the interests of the real parties in the 
transaction may be overlooked or neglected. This 
is particularly true when the advertisements are 
prepared by publicity agents, and the business is 
attracted by the personal solicitation of paid run- 
ners and conducted by employees, none of whom 
are familiar with the principles of fiduciary law. It 
might result in imposition upon those who, them- 
selves ignorant, are entitled to the application of 
the strictest principles of fiduciary obligation. 

It may be observed that the rule of ethics gov- 
erning older professions was one of gradual de- 
velopment and, consequently, a rule of ethics gov- 
erning business relations may be slow of adoption. 
Professional business has made exceedingly rapid 
progress within the past few decades and such 
business relations, bringing up new questions with 
regard to proper control, give rise to problems 
which will be solved through careful experience 
motivated by the highest desire to produce more 
ethical conditions. Upon a group of professional 
business people have been conferred the greater op- 
portunity and greater responsibility for effective 
control. 

In an article in the April number of the AMEr- 
tcAN Bar AssocraTIOn JouRNAL on “The Merchant 
Ethic,” the writer says it is the purpose of the 
paper “to attract a measure of attention to the 
very serious consideration which has been directed 
upon the ethical philosophy of business and to the 
development of business as a profession. 
There may be ethics of the merchant no less than 
of the soldier, the lawyer, and the physician.” The 
writer could have added the professional business 
interest. In referring to Ethics, he said “it will 
promote a high order of professional order and 
efficiency. Responding to the spirit of the law and 
the influence of the older professions, the merchant 
ethic professes a discriminating regard for all actual 
and implied fiduciary relationships.” 

I rest my views upon the highest considera- 
tions of public base them upon my 
experience as a surrogate. My effort has been to 
lay bare these dangerous symptoms, whether it af- 
fects members of my profession or corporate fidu- 
ciaries. In so far as it may affect the profession, 
the remedy is in the hands of the bar associations. 
In the other case, the remedy lies with the body 
of corporate fiduciaries. They should adopt rules 
binding themselves, which will bring about a dis- 
continuance of these objectionable practices of 
some of them. 

I suggest the creation of standards of ethics 
by trust companies along lines of those followed 
by honorable members of the legal profession. 

In soliciting business as a corporate fiduciary, 
the bank is seeking to create a relationship to which 


velfare, and 






the law attaches an obligation of the highest go 
faith. There must be no bargaining; there must 
full disclosure of everything. It is not enough tl 
the property is safely kept by the trust compan 
that the trust estate is secure from pecuniary | 
Up to the present time, very largely that is tl 
only real factor which is urged by trust compani 
What is back of the effort in advertising, soliciti: 
and competition is, of course, the desire, as a ma 
ter of business, to secure the commissions attache 
to the office of executor or trustee. That is ju 
plain business. But there is the inherent dang: 
that, in securing such business by the methods d 
signed, the interest of the man whose estate is t 
be trusteed may be overlooked. 

It is in the interest of corporate fiduciari 
maintaining high standards of conduct that all cor 
porate fiduciaries should conform to such ethical 
rules and regulations as will avoid, in any instance 
disregard of the fundamental principles governing 
trust relationships. They should not be subject 
to such competition. In the case of lawyers, stand 
ards have been set up by the bar forbidding th 
creation of the fiduciary relationship of attorney 
and client by processes of advertising and solicita 
tion. These rules naturally suggest the question 
why not like rules applicable to corporate fidu 
ciaries in the creation of their trust relationships 
Since the sole motive of the corporation for the¢ 
creation of the relationship is one of profit, why 
should not the advertising or solicitation be con 
fined to the simple statement of fact that the cor 
porate fidvciary is empowered by law to accept and 
administer trusts; to act as executor, administrato1 
or other fiduciary ; and to such statements of finan 
cial standing as will guide the proposed testator or 
donor? 

In Barton against the State Bar of California 
289 Pacific Reporter, 818, June, 1930, which cas: 
had to do with an attorney who had 
advice free, the court took occasion to say 
rule which prohibits the solicitation 
employment by advertisement is a reasonable reg 
ulation; that such rule was reasonable because it 
was proposed and promulgated by the members o 
the profession itself, 

The court said: “It is obvious, we think, that 
the legal profession does stand in a peculiar rela 
tion to the public, and that there exists betweer 
the members of the profession and those who seek 
its services a relationship which can 
regarded as analogous to the relatio 
chant to his customer. . . . It 
the legal profession as a whole that not 
be done by any member which may tend to lessen 
in any degree the confidence of the public in the 
fidelity, honesty, and integrity of the profession 
And it is by reason of the confidential relationship 
existing between attorneys and clients that certain 
rules and regulations are applicable to the profes- 
sion which are not applicable to a business ree 
It can readily be understood how unfavorably the 
public would react toward the profession as a 
whole if there were published large full-page ad 
vertisements extolling the learning, ability, and ca- 
pacity of an attorney ‘to get results.’ It would be 
hard to draw the lines as to what was improper 
and what was proper in advertising, and the regu- 
lation by the state bar which prohibits all adver- 
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Washington Letter 


1266 National Press Bldg., 
Washington, D. C., 
June 9, 1931. 


Quo Warranto Proceedings Against Chairman of 
Federal Power Commission 


N answer to the quo warranto suit instituted 
by the Senate to oust George Otis Smith from 


the Chairmanship of the Federal Power Com- 
nission was filed in the Supreme Court of the Dis- 
trict of Columbia, May 23, 1931. Honorable George 
Wharton Pepper appeared on the answer as at- 
torney for Mr. Smith. 

The answer alleges that the President was act- 
ng “in the discharge of a duty laid upon him by 
the Constitution,” in appointing Mr. Smith to be a 
member and Chairman of the Federal Power Com- 
mission, 

The answer 

“(a) That fo 
Presiding Officer 
Senate to the ap 
ection was made by 
f the presiding officer that ‘the 


al Hy ges: 

lowing the announcement by the 
of the advice and consent of the 
intment of the respondent no ob- 
any Senator to the statement 
President will be 


notified’; and that pursuant to the established prac- 
tice of the Senate in such cases the statement so 
ade became as if by unanimous consent an order 
f the Senate to their Secretary. 
“(b) That the order of the Senate as aforesaid 
vas thereupon duly recorded in the Executive 
urnal. 
“(c) That the order set forth as follows in the 


of the petition: ‘Ordered, that all 


urth paragrap! 
nfirmation this day agreed to be 


resolutions of ci 





forwarded forthwith to the President of the United 
States,’ was announced by the President pro tem, 
that no Senator objected to the order so announced 
and that pursuant to the established practice of the 
Senate in such cases the order so made became as 
if by unanimous consent an order of the Senate to 
their Secretary. 

“(d) That upon the making of said orders it 
became and was the duty of the Secretary of the 
Senate under the rules of the Senate, as interpreted 
by the established practice of the Senate, forthwith 
to notify the President that advice and consent had 
been given to the appointment of the respondent, 
without awaiting the expiration of the second sub- 
sequent day of actual executive session.” 

The answer “denies that there was pending in 
the Senate at any time after December 22, 1930, any 
nomination to the office to which on that date the 
respondent had been appointed.” 

The answer “prays the judgment of the Court 
that Mr. Smith lawfully holds the office of member 
and chairman of the Federal power Commission 
and that he be permitted to go hence without day”. 


The Department of Justice 


In a radio address on May 16, 1931, Attorney 
General William D. Mitchell stated among other 
things: 

“In the last 25 years we have overloaded our Federal ma- 
chinery of justice with new duties and activities, and until the 
Federal courts and the Department of Justice and the other 
Federal agencies for the detection and prosecution of Federal 
offenses have been made effectively to discharge the duties they 
now have, they should not be further burdened by the enact- 
ment of new Federal criminal legislation.” 


The Attorney General called attention to the 
fact that 


“The Department of Justice has charge of all criminal and 
civil litigation for the United States. Our Bureau of Prisons 
has charge of Federal penal institutions and the administration 
of the parole and probation systems. Our Bureau of Investiga- 
tion is charged with the duty of detecting offenses against a 
variety of Federal Statutes, and the Bureau of Prohibition per- 
forms the same function under the National Prohibition Act. 

“The Department also has the administrative work con- 
nected with the Federal courts and the offices of United States 
attorneys, marshals, and clerks of court. The Attorney General 
is required to give formal legal advice to the President and to 
the heads of the executive departments, and furnish informal 
legal assistance to other departments of the Government.” 

He discussed the reorganization of the Federal 
prison system, the problem of efficient law enforce- 
ment, delays and wasted effort resulting from the 
congested condition in Federal courts; the transfer 
from the Treasury Department to the Department 
of Justice of the prohibition unit; enforcement of 
the anti-trust laws; the obtaining of information 
relating to candidates for Judicial office; and the 
work of condemnation proceedings in the Federal 
building program. Speaking of other activities of 
the Department, the Atttorney General said: 

“At the direction of the President, and with the cooperation 
of business organizations, commercial agencies, and with assist- 
ance from the referees in bankruptcy and clerks of court, a 
thorough investigation of our bankruptcy system is now being 
made to develop the reasons for such defects as now exist and 
enable the President to recommend constructive legislation on 
this subject. We have under consideration proposed legisla- 
tion for the adjustment of tort claims against the Government 
in judicial tribunals instead of by claims committees of the Con- 
gress; legislation to provide for payment of interest on judg- 
ments and contract claims against the Government; the problem 
of dealing with the parole or probation of persons sentenced to 
one year or less not now subject to the parole law; the ques- 
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tion of extending a civil service law and regulations to a larger 
number of the employes of the Department, and a multitude of 
other matters.” 

Gouverneur Morris Papers Willed to Library of 
Congress 


The journals, diaries, and correspondence of 
Gouverneur Morris, distinguished statesman who 
helped write the Constitution of the United States, 
have been bequeathed by Alfred P. Maudsley to the 
Library of Congress, according to an announcement 
made by Frederick William Ashley, Assistant Li- 
brarian. 

Consisting of approximately 27 volumes, this 
collection of information on the times contemporary 
with the founding of the Republic is expected to 
contain a wealth of historical data heretofore unex- 
plored by scholars. Because of a condition con- 
nected with the bequest, the collection will not be 
received immediately, but should be in a year or 
two. Journals covering over 16 years are expected 
to be of greater interest, because of the intimacy of 
Morris with the political affairs of the United States 
at the time of its establishment 


Roman Law Collection of Library of Congress 


The collection of works on Roman Law in the 
Library of Congress has been considerably in- 
creased by the recent acquisition of the private 
library of Paul Krueger, the distinguished German 
annotator on Roman Law. The collection, which 
was bought in Germany, consists of 391 periodical 
volumes, 800 bound books, 500 unbound books, 3000 
monographs and a large assortment of the private 
manuscripts of Dr. Krueger. There are books on 
canon law, Greek and Roman literary classics, 
works in Italian, French, English, Greek and Latin. 
The collection is rich in various editions of the 
“Corpus Juris Civilis’” (Roman Civil Law), and 
contains photographic reproductions of a number 
of fragmentary papyri of historical antiquity con- 
taining Roman Law. 

Section of Public Utility Law 

Preliminary conferences of members of the 
various Committees of the Section of Public Utility 
Law were held in Washington, D. C., May 7, 1931, 
and all of the Committee Chairmen were present 
with a large group of members. The scope of each 
Committee’s work and report was informally dis- 
cussed and the views of those present were elicited. 

Either a preliminary or a final report will be 
expected from each Committee of the Section as an 
item of the order of business for the Sessions of the 
Section at the Annual Meeting in Atlantic City. 

In a letter to the members of the Section, the 
Chairman, Mr. William L. Ransom, says: 

“The discussions in Washington have empha- 
sized the importance of seeing to it that each pre- 
liminary and final report shall be such as to be 
recognized in the profession as a clear, timely and 
open-minded formulation on the vital topics dis- 
cussed. Lucid analyses of the present facts and im- 
pressive re-statement of fundamental principles are 
more needed at this juncture than unrelated argu- 
ments for or against particular proposals.” 


What Public Documents Are and How to Get Them 


United States is the 
greatest of all modern publishers 


It employs thou- 
sands of scientists, who are engaged the year round 


The Government of the 





in. making researches and investigations in 
branches of agriculture and household 
geology, in mining, in electricity, in chemistry, 
astronomy, in engineering, in aviation, in preve 
tive medicine, in forestry, in irrigation, in ship 
and railroad problems, in trade and manufacture 
The arts of war as well as those of peace are als 
actively cultivated. The greatest art of all, that 
maintaining and spreading free government, 
strenuously carried on by President, Cabinet, Sena 
tors, Representatives, Army, and Navy 

The results of all these activities of the most 
comprehensive and effective organization eve: 
known, are constantly reduced to print and poured 
out in an incessant flood f Government 


economy, 


from the 
Printing Office at Washington, the largest printing 
plant in the world. 

The greater number of these public documents 
are sold by the Superintendent of Documents, 
located in the Government Printing Office. The 
Government did not establish this sales office for 
purposes of profit, but as a public convenience. The 
prices charged cover only paper and printing, no 
charge being made for the services of the statesmen 
and scientists who are the authors of the various 
books, pamphlets, periodicals, and maps, nor are 
commissions allowed for their sale. The documents 
have the freedom of the mails and are sent without 
postage. 

The main condition of purchase is that payment 
be made in advance of shipment. The Superin- 
tendent of Documents is not authorized to supply 
free copies of anything except Price Lists. The 
Price Lists, which are numbered according to the 
topics covered, describe each available book or pam 
phlet and give instructions as to how to remit the 
price of the book or pamphlet desir« The Price 
Lists which are sent free by the Superintendent of 
Documents, are as follows: 

10. Laws 
various subjects 
ot Courts. 


Federal Statutes and compilations of laws or 
Opinions of the Attorney General, Decisions 


11. Foods and Cooking. Home econ ehold re 
cipes, canning and cold storage. 
15. Geological Survey. Covers geology, and water supply 


18. Engineering and Surveying. River 
magnetism, triangulation. F 

19. Army and Militia 
pamphlets, pensions 

20. Public Domain 
leases. 

21. Fishes. Includes oysters, lob 
hatching experiments. 

24. Indians 





Manuals, aviation 


Public lands, ervation, naval oil 


Publications pertait 





juities 

25. Transportation. Railroads, P Service 
telegraphs, etc. 

28. Finance Accounting, budget, banki 

31. Education. Includes agricultural and vocational edu 
cation and libraries. 

32. Insular Possessions (Philippines, Porto Ri Guam, 
American Samoa, Virgin Islands). 

33. Labor. Employers’ liability, strikes, wages, insurance 
(industrial), child-labor. 

35. Geography and Explorations. National Parks, ex- 
plorations, etc. 

36. Government Periodicals, for which subscriptions are 
taken. 

37. Tariff. Compilation of acts, decisions, and speeches 
on tariff, taxation, and income tax, etc. 

38. Animal Industry. Domestic animals t nd dairy 
industries. 

39. Birds and Wild Animals. North American Fauna 
game, fur-bearing animals, etc. 

41. Insects. Includes bees, and insects harmful to agri- 


culture and health. 
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42. Irrigation, Drainage, Water-power. Pumps, well, re- 
ation. 

43. Forestry. Tre 
lumber industry. 
44. Plants. Culture of Fruits, vegetables, cereals, grasses, 


planting, management of national for- 


45. Roads. Construction, improvement, and maintenance. 
16. Agricultural Chemistry, and Soils and Fertilizers. 
adulteration, preservatives, soil fertilizers, ni- 
tes, and potash 
18. Weather, astronomy, and Meteorology. Climate, floods, 
val Observatory, and Nautical Almanac Office Publications. 
19. Proceedings. of Bound vols. of Congres- 
al Record, Globe, etc 
50. American History 
War, World War 
51 Health. lisease 
f infants. 
53. Maps G 


surveys, 


Congress 
and Biography. The Revolution 
drugs, sanitation, water pollution, 


nment maps, and directions for obtaining 


Documents and debates relating to 
Prohibition, District of Co- 


54. Political Science 
tiative, referendum, lynching, 
mbia, woman suffrage, elections. 

55. National Museum. Contributions from National Her- 
rium, National Academy of Science, and Smithsonian Re- 





rts 
58. Mines Mineral 
gasoline, explosives 
59. Interstate Commerce Commission Publications. 
60. Alaska, Gold al and other mineral resources, rail- 
ads, explorations, etc. 
62. Commerce 
rusts, and dyestuffs. 
63. Navy Marine Corps, Coast Guard, Life-saving Service. 
64. Standards of Weights and Measures Electricity, 
radiotelegraphy, cement, etc. 
65. Foreign Relations 
treaties, Mexican affairs 
67. Immigratior 
enship, naturalizatior 
68. Farm Management. Agricultural statistics, farm ac- 
yunts, credits, marketing, and conveniences for farm homes. 
69. Pacific States: California, Oregon, Washington. All 
material relating to these states. 
70. Census. Statistics, population, manufactures, agricul- 
ture, mining, etc. 
71. Children’s Bureau, 


resources, fuel-testing, coal, gas, 


Manufactures. Foreign trade, patents, 


Diplomacy, naval disarmament, 


Aliens, Chinese, Japanese, negroes, citi- 


and other publications relating to 


ildren. 
72. Publicatior interest to suburbanites and home- 
builders. 
73. Handy Books Books for ready reference, covering 
many topics. 
74. <A bibliography for debaters 


List of Radio P 
Wickersham Commission Report on Prosecution 


ications, 


“Today the grand jury is useful only as a gen- 
eral investigating body for inquiring into the con- 
duct of public officers and in case of large conspira- 

ies. It should be retained as an occasional instru- 
ment for such purposes, and the requirement of it as 
ff all prosecutions for infamous 
lone away with,” according to the 
Report on Prosecution submitted by the National 
Commission on Law Observance and Enforcement. 
\ppended to the report is “An analysis of the Sur- 
eys of the Administration of Criminal Justice Re- 
iting to the Subjects of Prosecution and Courts,” 
repared by Alf: settmann, Esq., of Cincinnati, 
Ihio. 

The Commission discusses the subject from 
the angle of the public prosecutor, the public de- 
ender, and the Grand Jury, and in its conclusions 

ommends: 

“(1) Elimination, so far as may be possible in 
ur system of government, of political considera- 
ms in the selection and appointment of Federal 
listrict attorneys and prosecuting officers and of 


necessary basis 
rimes should bs 





appointments based upon political activity or 
service. 
“(2) Better provision for the selection and 


tenure of prosecutors in the States, and especially 
for the organization, personnel, tenure, and com- 
pensation of the staff of the prosecutor’s office. 

“(3) Such an organization of the legal pro- 
fession in each State as shall insure competency, 
character, and discipline among those who are en- 
gaged in the criminal courts. 

“(4) A systematized control of prosecutions 
in each State under a director of public prosecutions 
or some equivalent official, with secure tenure and 
concentrated and defined responsibility. 

“(5) Provision for legal interrogation of ac- 
cused persons under suitable safeguards.” 

According to the report, the prosecuting at- 
torney “has much more power over the administra- 
tion of criminal justice than the judges.” “We have 
been jealous of the powers of the trial judge, but 
careless of the continual growth of power in the 
prosecuting attorney.” “The authority to dismiss 
prosecutions, inherited from the English attorney 
general, gives the prosecutor enormous power in 
view of the crowded dockets of today.” 

“There is a heavy responsibility upon the lead- 
ers of the profession and upon bar associations to 
bring about and maintain adequate standards of 
admission, of competency, and of conduct,” on the 
part of members of the bar. “Thoroughgoing im- 
provement in the quality and conduct of the habit- 
ual practitioners in criminal courts will yield more 
far-reaching results than any legislative changes in 
the machinery of prosecutions and the procedure 
at trials.” 





Corporate Fiduciaries and Legal Ethics 
(Continued from Page 446) 


tising except professional cards and conventional 
listings is, we think, a reasonable one.” 

In recent years, many associations of business 
men have adopted for their guidance codes or can- 
ons of business ethics. Why should not corporate 
fiduciaries get together and agree to apply those 
rules of ethics applicable to the establishment and 
conduct of fiduciary relationships? 

These institutions are creatures of the State, 
created and controlled by the law of New York. 
It is the plain duty of the legislature to protect 
the public from exploitation in every field. If 
those who operate under corporate franchies can- 
not control, by their own action, unseemly and 
highly improper activities, legal restraint against 
such operation will surely come. The continued 
conduct of some trust companies in violation of 
the principles I have suggested may well bring 
about legislative action controlling all corporate 
fiduciaries in the creation of the trust relationship. 





Back Numbers Wanted 
The AMERICAN Bar AssocraTION JOURNAL wishes 


, to obtain copies of the following back numbers: 


October, 1916; October, 1920; January and Sep- 
tember and December, 1921; January and Novem- 
ber, 1923; January, 1924; January, 1927. Fifty 
cents each will be paid for each of the numbers re- 
turned. 
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OLD AND NEW MACHINERY 

While waiting for the installation of 
improved machinery of any sort, it is not a 
bad idea to make the best use possible of 
the old. And it is astonishing what can be 
done with the old machinery if there is a 
genuine disposition to use it most effec- 
tively. 

Witness what the Illinois State Bar 
Association has done in regard to the selec- 
tion of a member of the General Council of 
the American Bar Association. The mem- 
bers of the Illinois Association, a very large 
number of whom are also members of the 
American Bar Association, are of course as 
interested as anyone in the development of 
plans for making the national Association 
more nearly representative of the profes- 
sion. But instead of waiting for the com- 
plete plan of organization embodying this 
ideal, they decided to see what could be 
done in the meantime with facilities at hand. 
The result is that the members of the Asso- 
ciation who will nominate the member of the 
General Council from Illinois at Atlantic 
City will have an advisory expression from 
perhaps the largest state group that has ever 
considered the selection of this representa- 
tive. Secretary R. Allan Stephens gives the 
following account of the experiment in a re- 
port of the meeting of the Illinois State Bar 
Association which is printed in this issue: 

“In addition to the election of State 
officers, this year for the first time advan- 
tage was taken of the resolution adopted by 
the Board of Governors of the Illinois State 
Bar Association providing for an advisory 
vote for a member of the General Council, 






Council of the American Bar Association. 
As a result, five hundred and thirty-nine 
members of the American Bar Association 
who are members of the Illinois State Ba: 
Association will recommend to the members 
who will assemble at Atlantic City, th 
they nominate Edward W. Everett of Cl 
cago as the Illinois member of the General 
Council. This is probably the largest nut 
ber of members of the American Bar Ass 
ciation ever participating in nominating 
member of the General Council. The votes 
were cast by the individual member in his 
own office and, therefore, reflect the juds 
ment of this large group of Lllinois mem- 
bers, instead of the few who may be able 
to find the place assigned for their meeting 
at the American Bar Association session.” 

The local interest in this method of de 
termining the sentiments of the members of 
the American Bar Association with regard 
to the nominations for the offices mentioned 
above is shown by the size of the vote cast. 
The experiment would certainly seem worth 
consideration by the members of the Asso 
ciation in the other states. Of course it as 
sumes the hearty cooperation of the officers 
of the State Bar Association, but we think 
that this can be safely counted on, in case 
the members of the American Bar Associ 
ation in the various states find the method 
worth while. The device is temporary but 
it is possible that it may work out into 
something worth embodying in any fina! 
plan that may be adopted for a more broadl) 
representative organization. 

The foregoing is a case of using the old 
machinery while a better sort is being de 
vised and installed. But there may be cases 
where the old machinery is regarded as 
really the best and where the failure to sup 
ply a new kind is not greatly deplored. 
Massachusetts seems to furnish an instance 
of this kind. The Massachusetts House has 
recently killed a measure relating to the un- 
authorized practice of law. “What of it?” 
in substance asks the editor of the Bar 
Bulletin of the Bar Association of Boston; 
“we have a better means of dealing with 
conditions right at hand—by utilizing the 
power of the courts and the bar.” We quote 
from his editorial on the subject: 

“Now whether or not it is desirable to 
have the legislature define the numerous 
acts which are to be considered as unlawful 
practice of the law, the present legislature 
has refused to do so, and it is highly prob- 
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e that succeeding legislatures will be 
ally reluctant. The result is that respon- 
ility for preventing unlawful practice of 
law is left to the bar, and to the courts. 
venture the opinion that this is as it 
uld be. We doubt the efficacy in prac- 
| operation of any blanket act. We do 
t doubt either the power or the ability of 
courts to build stone by stone, according 
the good old custom of the common law, 
vall which will both protect the bar and 
public against the threatened demoral- 
tion of ethical standards and at the same 
e be fair to the layman. 
“If the courts cannot control practice 
the law by laymen or corporations, then 
bar examinations, formal admission to 
ictice, and all the provisions relative 
ereto in G. L. Chapter 221 are superfluous. 
he initiative, however, cannot come from 
e courts. It is no part of their function 
start the ball rolling.” 
And while on the subject of machinery 
realize the legitimate aims of the Bar, it 
ay be suggested that conditions may really 
rise for which there appears to be no ade- 
uate machinery available. At least this 
the view of the California 
tate Bar, which has recently adopted a plan 
r a campaign to counteract much public 
isapprehension as to the function and 
rvices of the lawyer. There are to be 


peakers and the campaign is to be under 
he direction of a committee of the Board of 


Governors, cooperating with a wider com- 


ittee of the Bar. Local judgment as to 
cal conditions must of course rule in de- 
ding on the advisability of such a creation 
f new machinery. But California’s action 


llustrates the fact that there is plenty of 


initiative in 


the Bar when such creation 


eems good policy. 


All discussion of machinery, however, 
; far as the organization of the Bar and the 
urts and the general processes of the 


.dministration of Justice are concerned, 


eads back to the central fact that men, after 


ll, are of cardinal importance. 


This is why 
ld machinery can be made to work fairly 
ell and why new machinery may not work 
t all. Chief Justice Hughes put it aptly in 
s fine tribute to his beloved predecessor: 
He realized profoundly that the chief de- 
‘ts in the Administration of Justice lie in 
en rather than in method. A good judge 
sing the means at the command of an alert 
nd informed mind, will but rarely find that 
e cannot force his way through to effective 








action.” 


In brief, the will has its part in 
everything that has to do with the ma- 
chinery of Justice. 





WRITTEN OPINIONS AND GOV- 
ERNOR BRYAN’S VETO 


The profession as a whole, we think, 
will regard with satisfaction Governor 
Bryan’s veto, on constitutional grounds, of 
the bill passed by the Nebraska Legislature 
requiring the Supreme Court to hand down 
written opinions in all decided cases and 
even on motions. While the Supreme Court 
has the final word as to the constitutionality 
of any measure, there is no reason why it 
should be called on to say it in every in- 
stance. This is particularly true where the 
matter is perfectly plain, as in the case 
which called for Governor Bryan’s veto 
message. Where the Legislature has at- 
tempted an act beyond its power, it is just 
as much the business of the Executive as of 
the Supreme Court to say so, when called 
on to do his part in the process of legisla- 
tion. 

This yearning of legislatures for writ- 
ten opinions is no new thing. It generally 
springs not so much from a desire to aid in 
the development of jurisprudence as from 
the wish of some lawyers to have their argu- 
ments given the attention which they think 
they always deserve; perhaps also from a 
not unnatural wish to have something to 
point to in explaining to a defeated client 
that the court made an egregious error in 
its opinion. But whatever the motive be- 
hind this sort of proposed legislation, it is 
plainly an attempt at an unwarranted inter- 
ference with a codrdinate branch, which can 
be safely relied on to decide where a written 
opinion will be really useful to the Bench 
and Bar and the science of jurisprudence. 
It is also an effort to go contrary to the 
best opinion on the subject, which unques- 
tionably, and for sound reasons, favors a re- 
duction in the number of written opinions. 
As Presiding Justice Dowling of the New 
York Appellate Division, First Department, 
put it in a letter to Justice Hollzer of the 
California Judicial Council: “I would say 
that our experience here has led to a gradual 
decrease yearly in the number of opinions 
written by the Court. The experience in 


all departments of the State has been like 
our own and the number of opinions written 
has been diminishing every year, apparently 
to the satisfaction of the Bar and the public 
alike.” 








REVIEW OF RECENT SUPREME COURT DECISIONS 






Right of Negro Defendant to Ask Prospective Jurors Whether They Have Race Preju 
dice Which Would Prevent Giving Him a Fair Trial—Insurer of Increased Value 
or Anticipated Profits Has No Right of Subrogation Against Wrong-Doer for 
Loss of Cargo at Sea—Agreements Between Owners of Patents Not Neces 
sarily Violative of Sherman Anti-Trust Law—Copyright Infringement 
by Radio Transmission — Stipulation in Fire Insurance Policy 
Against Waiving Provisions or Conditions—Texas Statute as 
to Suits Against Private Corporations 













By EpcAar Bronson TOLMAN* 









Criminal Law—Examination of Jurors—Bias from court had a broad discretion as to the questions to be asked. § 
Race Prejudice The exercise of this discretion, and the restriction upon in- 
quiries at the request of counsel, were subject to the essen- 
Where a member of the negro race is on trial for tial demands of fairness. . . In asking that the question 









murder of a white man the defendant is entitled to inquire relative to “racial prejudice” be put to the jurors, it is only 
reasonable to assume that counsel referred, not to imma- 










































of prospective jurors whether they have = racial ethan terial matters, but to such a prejudice as would disqualify 
dice, which would prevent their giving a fair and impar- a juror because precluding an impartial verdict. . . If the 
tial verdict by reason of the defendant’s being a negro and court had permitted the question, it doubtless would have 
the deceased a white man. a  oaaant d — 3ut the court, interrupting coun- 
s bes aca ’ : sel, disposed of the inquiry summarily. The court failed 
Aldridge v. United States \dv. Op. 628 ; Sup. Ct. to ask any question which could be deemed to cover the 
Rep., Vol. 51, p. 470. subject. If the defendant was entitled to have the jurors 
In this opinion, delivered by the CHIEF Justi E, asked whether they had any racial prejudice, by reason of 


the fact that the defendant was a negro and the deceased 


> 7 wiewe ¢ var) 7 > y f / ry 22 . e . . 
the Court reviewed a decision of the Court of AT pe als a white man, which would prevent their giving a fair and 








of the District of Columbia affirming a conviction for impartial verdict, we cannot properly disregard the court’s 
murder after a trial in the Supreme Court of the Dis- refusal merely because of the form in which the inquiry f 
trict of Columbia. Review was limited to the ruling was presented. 
of the trial court on the examination on voir dire ot Then followed a review of decisions in the state 
prospective jurors. _ courts to indicate that the propriety of such an inquiry 

The petitioner, a negro, had been convicted of has been generally recognized. 
murdering a white man who was a member of the po In conclusion, the Court said: 


lice force of the District. After certain questions re- 
lating to their qualifications had been put to the pro 
spective jurors, the following colloquy took place be- 


We do not overlook the reference of the Court of Ap- 
peals, in support of the ruling of the trial court, to con 
ditions in the District of Columbia “where the colored race 








tween the court and counsel for the defendant but out is accorded all the privileges and rights under the law, 
of the hearing of the prospective jurors: that are afforded the white race, and especially the right 
“Mr. Reilly. At the last trial of this case I under to practice in the courts, serve on the jury, etc.” But the 
stand there was one woman on the jury who was a south question is not as to the civil privileges of the negro, or as k 
erner, and who said that the fact that the defendant was a to the dominant sentiment of the community and the gen- 
negro and the deceased a white man perhaps somewhat in- eral absence of any disqualifying prejudice, but as to the E 
fluenced her. I don’t like to ask that question in public, bias of the particular jurors who are to try the accused é 
but— If in fact, sharing the general sentiment, they were found id 
“The Court. I don’t think that would be a proper to be impartial, no harm would be done in permitting the 
question, any more than to ask whether they like an Irish question, but if any one of them was shown to entertain a 
man of a Scotchman. prejudice which would preclude his rendering a fair ver- 5 
“Mr. Reilly. But it was brought to our attention so dict, a gross injustice would be perpetrated in allowing him ' 
prominently. It ~- racial — a to sit. Despite the privileges accorded to the negro, we § 
a Rolly Se ar eae a racial question, and do not think that it can be said that the p ssibility of such 
the question came up prejudice is so remote as to justify the risk in coreeeing é 
“The Court. I don’t think that is proper the inquiry. And the risk becomes most grave when the 
“Mr. Reilly. Might I, out of an abundance of caution, issue is of life or death. a , 
: The argument is advanced on behalf of the Govern- 















note an exception 

“The Court. Note an exception 

“Counsel for the defendant requested the court to allow 
the record to show that the question relative to racial 
prejudice be propounded to each and every prospective 
juror, with the exception heretofore noted on behalf of the 






ment that it would be detrimental to the administration of 
the law in the courts of the United States to allow ques- 
tions to jurors as to racial or religious prejudices. We 
think that it would be far more injurious to permit it to 
be thought that persons entertaining a disqualifying preju- 













defendant dice were allowed to serve as jurors and that inquiries 
ees : Pay r re ~ designed to elicit the fact of disqualification were barred. 
Holding that the ruling of the trial court in this No surer way could be devised to bring the processes of : 
regard was erroneous and that the judgment must be justice into disrepute. 
reversed the learned CHIEF J STICE said: Mr. J STICE MCREYNOLDs delivered a separate F 
In accordance with the existing practice, the questions opinion in which he expressed the view that the judg- 3 







to the prospective jurors were put by the court, and the 





ment under review should have been affirmed. In this a 
opinion the limitation placed by Congress on appellate 






*Assisted by JAMEs L. Homire 
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rts by Section 391, Title 28, U. S. Code was pointed 
That section provides that 
“All United States courts shall have power to grant 
trials, in cases where there has been a trial by jury, 


r reasons for which new trials have usually been granted 

the courts of law. On the hearing of any appeal, certio- 
writ of error, or motion for a new trial, in any case, 
or criminal, the court shall give judgment after an 

ymination of the entire record before the court, without 

gard to technical errors, defects, or exceptions which do 
affect the substantial rights of the parties.” 


\ discussion of the record appears in this opinion 
ich it was em] hasize d that it is not disclosed what 
precise nature of the question was which the de- 
lant’s counsel desired to be put to the jury, and 


ing to show that any juror entertained prejudice 
ch might have impaired his ability fairly to pass 
n the issues 

This opinion was concluded as follows: 

Section 391 of the U. S. Code, I think, was intended 
prevent escape of culprits from prompt, deserved pun- 
ment in cases like this. Congress had clear right to put 

limitation on irts of review and the enactment 
uld be given effect according to its purpose. 

Unhappily, the enforcement of our criminal laws is 
andalously ineffective. Crimes of violence multiply; pun- 
ment walks lamely. Courts ought not to increase the 


ulties by magnifying theoretical possibilities. It is 
eir province deal with matters actual and material ; 
promote order, and not to hinder it by excessive theo- 
ring of or by magnifying what in practice is not really 
portant 


t 


The case was argued by Mr. James Francis Reilly 


the petitioner by Mr. Leo A. Rover for the 
pondent. 


Maritime Insurance—Increased Value— 
Subrogation 


The measure of damages recoverable against a wrong- 


doer for loss of a cargo at sea, as the result of a maritime 
tort, is the value of the cargo at the time and place of ship- 
ment, without allowance for increase of value or anticipated 





which was at the rate of 31'4c per bushel, and was the 
difference between the C. I. F. price and the highest 
market price within the agreed ten days, plus 5c. Both 
insurers intervened in the limitation proceeding and 
asserted a right to be subrogated to the cargo owner’s 
right to recovery. 

The district court decreed payment to the respon- 
dent of $284,000, the full amount of its insurance lia- 
bility, with interest, and decreed payment of the bal- 
ance to the petitioner. This was affirmed by the Cir- 
cuit Court of Appeals. 


Both courts thought that as the insurer, on payment 
of the loss, is subrogated only to such right of recovery as 
the insured had, Phoenix Ins. Co. v. Erie & W. Trans. 
Co., 117 U. S. 312, and as the latter had no right to re- 
cover for any increase in value beyond that at the time and 
place of shipment, petitioner, so far as it had insured such 
an increase in value, was not entitled to participate in the 
recovery, since participation would amount to the assertion 
of a right of recovery which the insured did not possess. 


On certiorari the decree was affirmed by the Su- 
preme Court, in an opinion by Mr. Justice Stone. In 
disposing of the case he pointed out that, to the extent 
that it had insured the cargo for more than its value at 
the time and place of shipment, the petitioner had in- 
sured against a risk for which the owner of the cargo 
could not recover against the wrongdoers, and to that 
extent the owner had no right to which the petitioner 
could be subrogated. 


We think it clear, and it seems to be conceded, that since 
respondent is an insurer against loss of cargo, petitioner, 
if its policy be regarded as insuring against loss of profits 
of the venture, is not a co-insuror with respondent, even 
though the liability of both accrued by reason of the de- 
struction of the cargo by the same peril. The very pur- 
pose of insurance of profits is to protect the insured against 
risk of loss which is not covered by insurance upon the 
cargo itself. E 

When the insured thus separates and separately insures 
two distinct elements of risk—value of cargo and profits 
which may be earned on it—both insurers cannot share by 
subrogation in his right to recover against wrongdoers for 
cargo damage alone. For, while destruction of the cargo 
has in a sense occasioned both losses, the wrongdoer is 
liable for one and not the other; and hence there is no 





profits. Consequently, an insurer of increased value or an- 
ticipated profits has no right of subrogation in respect of 
those items, in case of loss of the insured cargo, for the 
reason that the insured has no right of action to which the 
insurer can be subrogated in respect of such items. 
Standard Marine Insurance Co., Ltd., v. Scottish 
[etropolitan Assurance Co., Ltd., Adv. Op. 509; Sup. 
Ct Rep., \ Vol. 51, p. 371 
This opinion dealt with the rights which maritime 


nsurance companies have by way of subrogation. The 
spondent company had insured a cargo of wheat, for 
he buyer’s account, to be shipped from Port Arthur 


Montreal at a valuation of $1.42 per bushel, the risk 
begin immediately after loading. The purchaser also 
| taken out insurance covering “increased value” of 

grain above its costs, C. I. F. Montreal. That 


lue was stipulated as the difference between C. I. F. 
st and the high value per bushel between the day of 
ling and the day on which the cargo would have 
ived at destination, plus 5c. 


A collision occurred in which the whole cargo was 
In a proceeding for limitation of liability both 
ssels in the collision were held at fault, and the cargo 
ner recovered $309,500 for the wheat, with interest. 
is figure represented its value at the time and place 
shipment 
The respondent paid the purchaser $284,000, the 
| amount of its policy. The petitioner paid $62,500, 


: 


right of recovery by the insured for loss of profits to 
which the insurer against that loss may be subrogated. 
The object of subrogation is to make indemnity to the in- 
sured, up to the amount of the policy, the measure of the 
liability of the insurer, and that is its justification. But 
the liability would be less than such indemnity if the in- 
surer could be subrogated to a right of recovery by the 
insured for a loss other than that insured against. 

Petitioner insists that its insurance was not of antici- 
pated profits, but of increased value of the property, not 
differing from any other insurance on property, with re- 
spect to which the insurer when called upon to contribute 
to loss of its value becomes entitled to share pro rata with 
other insurers of the property in any recovery by the in- 
sured against third persons causing the loss. . . But this 
argument leaves out of account the peculiar nature of in- 
surance on increased value of cargo over its value at the 
port of departure which, for present purposes, is to be dis- 
tinguished from insurance on hull or any other property, 
increase in value of which may be embraced in, and re- 
covered under policies insuring against a loss of the 
property. 

It has long been the accepted rule, in the law of mari- 
time torts and of maritime insurance, that the recoverable 
value of cargo lost or damaged at sea is that at time and 
place of shipment, without allowance for increase of value 
or anticipated profits. . . The cargo is placed at risk 
when the voyage begins. Its value then is the measure of 
the risk and of the loss suffered if the cargo is lost or 
damaged on the voyage. Market value at destination on 
the date of the loss is not the measure, for that was not 
its value at the place of loss. To attribute to the cargo 
the market value at destination is to measure, not the loss, 
but the profits which would have accrued if the voyage 
had been completed, and if the market price at the time of 
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loss had continued to be the market price at the time of 
arrival. 

Petitioner’s policy describes the insurance as upon 
“increased value on grain.” But so far as it covered the 
increase in value over that at the port of departure, it in- 
sured against a loss not covered by the insurance on cargo 
or recoverable against tort-feasors causing cargo loss. 
The liability on the policy above the value of cargo at 
Port Arthur represents profits, as valued, which it might 
reasonably be assumed would have accrued to insured if 
the cargo had reached Montreal. But whether that cover- 
age may for all purposes be correctly described as insur- 
ance of profits or not, it can stand on no different footing 
in the present case, for, like insurance of profits, it covers 
risk of loss not covered by the cargo policy; and the rea- 
sons which preclude the insurer of profits from participat- 
ing, by way of subrogation, in the recovery of the insured 
for maritime torts causing loss of the cargo should exclude 
petitioner from participation here. 

The case was argued by Mr. Russell T. Mount 
for the petitioner and by Mr. T. Catesby Jones for the 
respondent. 


Statutes—Sherman Anti Trust Act—Pooling 
Patents 


Cross-licensing agreements between the owners of 
patents covering the process of manufacturing gasoline by 
cracking, whereby each patent owner, in settlement of dis- 
putes with the others as to infringements of each other’s 
patents, obtains the use of the others’ patents in its own 
process, and the right to license other refiners under its 
own patents with immunity from future claims of infringe- 
ment of patents controlled by the other patent owners, and 
whereby each owner receives a share, in some fixed propor- 
tion, of the royalties to be paid for licenses granted under 
the others’ patents, are not necessarily violative of the Sher- 
man Anti Trust Act. 

Where there is no adequate proof that such agree- 
ments in fact result in a monopoly or restriction of com- 
petition in the sale of gasoline in interstate commerce, the 
agreements are a lawful exercise of the monopolies con- 
ferred by virtue of the patents granted, and an injunction 
will not lie to prevent the continued performance of such 
agreements. 

Standard Oil Company (Indiana) v. United States, 
Adv. Op. 490; Sup. Ct. Rep., Vol. 51, p. 421. 

This opinion, delivered by Mr. Justice BRANDEIS, 
disposed of an appeal from a decree of the District 
Court for the Northern District of Illinois enjoining 
the appellants from alleged violation of the Sherman 
Act. That Court had granted some of the relief sought 
by the government, but on appeal the decree was re- 
versed by the Supreme Court. 

The violation charged was a combination to create 
a monopoly and to restrain interstate commerce by 
controlling gasoline produced by “cracking.” Control 
was alleged through 79 contracts concerning “cracking” 
patents, and the parties to the contracts were made de- 
fendants. Four defendants own patents covering the 
cracking process, and are called primary defendants. 
They are the Standard Oil Company of Indiana, the 
Texas Company, the Standard Oil Company of New 
Jersey, and Gasoline Products Company. The latter 
is merely a licensing concern, but the others are large 
producers of cracked gasoline. The other defendants, 
referred to as secondary defendants, manufacture 
cracked gasoline under licenses from the primary de- 
fendants. 

After protracted hearings before a master, at 
which a large mass of evidence was presented, the mas- 
ter found that the primary defendants had not pooled 





their patents; had not monopolized or attempted 
monopolize the commerce; that none of the defenda: 
had entered a combination in resraint of trade; 
recommended that the bill be dismissed for want 
equity. 

Before adverting to the contentions raised by 
parties, Mr. Justice BRANDEIS first summarized t 
facts out of which the alleged combination had dev 
oped, saying, 


The issues to which most of the evidence was addresse 
have been eliminated. The violation of the Sherman Act 
now complained of rests substantially on the making and 
effect of three contracts entered into by the primary de 
fendants. The history of these agreements may be briefly 
stated. For about half a century before 1910, gasoline 
had been manufactured from crude oil exclusively by dis 
tillation and condensation at atmospheric pressure. When 
the demand for gasoline grew rapidly with the widespread 
use of the automobile, methods for increasing the yield of 
gasoline from the available crude oil were sought. It had 
long been known that from a given quantity of crude, ad 
ditional oils of high volatility could be produced by “crack 
ing ;” that is, by applying heat and pressure to the residuum 
after ordinary distillation. But a commercially profitable 
cracking method and apparatus for manufacturing addi 
tional gasoline had not yet been developed. The first sucl 
process was perfected by the Indiana Company in 1913 
and for more than seven years this was the only one prac 
ticed in America. During that period the Indiana Com 
pany not only manufactured cracked gasoline on a large 
scale, but also had licensed fifteen independent concerns to 
use its process and had collected, prior to January 1, 1921, 
royalties aggregating $15,057,432.46. 

Meanwhile, since the phenomenon of cracking was not 
controlled by any fundamental patent, other concerns had 
been working independently to develop commercial pro- 
cesses of their own. Most prominent among these were 
the three other primary defendants, the Texas Company, 
the New Jersey Company, and the Gasoline Products Com- 
pany. Each of these secured numerous patents covering 
its particular cracking process. Beginning in 1920, conflict 
developed among the four companies concerning the validity, 
scope, and ownership of issued patents. One infringement 
suit was begun; cross-notices of infringement, antecedent 
to other suits, were given; and interferences were declared 
on pending applications in the Patent Office. The primary 
defendants assert that it was these difficulties which led to 
their executing the three principal agreements which the 
United States attacks; and that their sole object was to 
avoid litigation and losses incident to conflicting patents. 

By these contracts, which differed but slightly 
from each other in scope and terms, each primary de 
fendant was released from liability for past infringe 
ments of patents of the others, and acquired the right 
to use these patents thereafter in its own process. Each 
was empowered to extend releases to other concerns 
for past and future infringements of patents held by 
the other primary defendants, licensed under its proc 
ess, and each was to share in some fixed proportion the 
fees received under these multiple licenses. The roy 
alties to be charged were fixed in the first contract, and 
minimum sums per barrel, to be divided between thx 
Texas and Indiana companies, were specified in the 
other two. 

Among the contentions of the parties the first t 
be considered was that of the defendants that the 
agreements relate solely to the issuance of licenses un 
der their patents, which does not constitute interstate 
commerce, so that the Sherman Act is not applicable 
This was rejected as unsound. 

Any agreement between competitors may be illegal if 
part of a larger plan to control interstate markets. ... 
Such contracts must be scrutinized to ascertain whether 
the restraints imposed are regulations reasonable under 
the circumstances, or whether their effect is to suppress 
or unduly restrict competition. . . Moreover, while manu- 
facture is not interstate commerce, agreements concerning 

it which tend to limit the supply or to fix the price of 
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is entering into interstate commerce, or which have 
executed for that purpose, are within the prohibi- 
ns of the Act. . . And pooling arrangements may ob- 
sly result in restricting competition. . . The limited 
polies granted to patent owners do not exempt they 
the prohibitions of the Sherman Act and supzle- 


tary legislation. .. Hence the necessary effect of patent 
hange agreements, and the operations under them, 
st be carefully examined in order to determine whether 


itions of the Act result. 
[he remaining portions of the opinion were de- 
to points urged by the government. The first 
ese was that the three agreements constitute a 
ng of royalties derived by the primary defendants 
| their patents ; that this eliminates competition be- 
n them in the exercise of their respective rights to 
licenses; that this tends to maintain or increase 
ties and hence to increase the manufacturing cost 
racked gasoline; that that the primary defendants 
le from commerce gasoline which, under lower 
petitive royalty rates, would be produced, thereby 
.wfully restraining interstate commerce. In this 
nection the Court pointed out that the agreements 
in no provision restricting the issuance of li- 
es under the patents, that no agreement limits the 
tity of gasoline to be produced, or the price, terms, 
nditions of sale, or the territory in which sales 
be made. The only restraint charged is that nec- 
rily arising out of the making and effect of the 
isions for cross-licensing and for divisions of roy- 


S 


[he Government concedes that it is not illegal for the 
nary defendants to cross-license each other and the re- 

tive licensees; and that adequate consideration can 
rally be demanded for such grants. But it contends 
it the insertion of certain additional provisions in these 
greements renders: them illegal. It urges, first, that the 
ere inclusion of the pri visions for the division of royal- 
s, constitutes an unlawful combination under the Sher- 
n Act because it evidences an intent to obtain a monopoly. 
s contention is unsound. Such provisions for the 


sion of royalties are not in themselves conclusive 
lence of illegality. Where there are legitimately con- 
ting claims or threatened interferences, a settlement by 
rreement, rather than litigation, is not precluded by the 


(ct... An interchange of patent rights and a division of 


ilties according to the value attributed by the parties 
their respective patent claims is frequently necessary if 
hnical advancement is not to be blocked by threatened 
tigation. If the available advantages are open on reason- 


1 


ble terms to all man ufacturers desiring to participate, 


interchange may ymote rather than restrain compe- 

tion 

The next contention considered was that the agree- 
ts to maintain royalties violate the Act because the 
s are onerous, since the primary defendants enjoy 
advantage of manufacturing free of royalty, while 
nsees must pay heavy tribute in fees, so that the pri- 
ry defendants may exclude from commerce gasoline 
ich would, under lower competitive rates, be pro- 
ed by possible rivals. 


[his argument ignores the privileges incident to owner- 
p of patents. Unless the industry is dominated, or 
terstate commerce directly restrained, the Sherman Act 


es not require cross-licensing patentees to license at 
sonable rates others engaged in interstate commerce. 
Next in order was considered the government's 
n contention that the three agreements are illegal, 
wuse they enable the primary defendants to maintain 
ting royalties, and thereby to restrain interstate 
merce; and that they are illegal even though the 
hange of patent rights and division of royalties are 
necessarily improper and the royalties not op- 
sive. 

The provisions which constitute the basis for this charge 

these. The first contract specifies that the Texas 


Company shall get from the Indiana Company one-fourth 
of all royalties thereafter collected under the latter’s ex- 
isting license agreements; and that all royalties received 
under licenses thereafter issued by either company shall be 
equally divided. Licenses granting rights under the pat- 
ents of both are to be issued at a fixed royalty—approxi- 
mately that charged by the Indiana Company when its 
process was alone in the field. By the second contract, 
the Texas Company is entitled to receive one-half of the 
royalties thereafter collected by the Gasoline Products 
Company from its existing licensees, and a minimum sum 
per barrel for all oil cracked by its future licensees. The 
third contract gives to the Indiana Company one-half of 
all royalties thereafter paid by existing licensees of the 
New Jersey Company, and a similar minimum sum for 
each barrel treated by its future licensees,—subject in the 
latter case to reduction if the royalties charged by the 
Indiana and Texas companies for their processes should 
be reduced. The alleged effect of these provisions is to 
enable the primary defendants, because of their monopoly 
of patented cracking processes, to maintain royalty rates 
at the level established originally for the Indiana process. 

The rate of royalties may, of course, be a decisive factor 
in the cost of production. If combining patent owners ef- 
fectively dominate an industry, the power to fix and main- 
tain royalties is tantamount to the power to fix prices. 

Where domination exists, a pooling of competing 
process patents, or an exchange of licenses for the purpose 
of curtailing the manufacture and supply of an unpatented 
product, is beyond the privileges conferred by the patents 
and constitutes a violation of the Sherman Act. The law- 
ful individual monopolies granted by the patent statutes 
cannot be unitedly exercised to restrain competition. . . 
But an agreement for cross-licensing and division of royal- 
ties violates the Act only when used to effect a monopoly, 
or to fix prices, or to impose otherwise an unreasonable 
restraint upon interstate commerce. . . . In the case at 
bar, the primary defendants own competing patented pro- 
cesses for manufacturing an unpatented product which is 
sold in interstate commerce; and agreements concerning 
such processes are likely to engender the evils to which 
the Sherman Act was directed. . . . We must, there- 
fore, examine the evidence to ascertain the operation and 
effect of the challenged contracts. 


An examination of the evidence adduced in proof 
of the charge of monopoly or restriction of com- 
petition indicated that there was inadequate support for 
it. It appeared that in 1924 and 1925, after the cross- 
licensing arrangements were in effect, the four primary 
defendants owned or licensed only 55% of the total 
cracking capacity, and the record disclosed no decrease 
in competition among the four in licensing other refin- 
ers, after the contracts went into effect. Moreover, for 
the years mentioned, cracked gasoline was about 26% 
of the total gasoline produced, so that it was not proved 
that there was a monopoly or restriction of competi- 
tion in the production of either cracked or ordinary 
gasoline. 

Summarizing this aspect of the case, Mr. JUSTICE 
BRANDEIS said: 

Thus it appears that no monopoly of any kind, or re- 
straint of interstate commerce, has been effected either by 
means of the contracts or in some other way. In the ab- 
sence of proof that the primary defendants had such con- 
trol of the entire industry as would make effective the al- 
leged domination of a part, it is difficult to see how’ they 
could by agreeing upon royalty rates control either the 
price or the supply of gasoline, or otherwise restrain com- 
petition. By virtue of their patents they had individually 
the right to determine who should use their respective 
processes or inventions and what the royalties for such 
use should be. To warrant an injunction which would 
invalidate the contracts here in question, and require either 
new arrangements or settlement of the conflicting claims 
by litigation, there must be a definite factual showing of 
illegality. 

The government contended also that the agree- 
ments between the primary defendants were made in 
bad faith, that there was no substantial foundation for 
the alleged conflicts and threatened infringement suits ; 
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that they were but a pretext ; and that the patents were 
obtained and the infringements asserted merely to lend 
color of legality to the agreements. The master found, 
however, that the presumption of validity of the patents 
had not been negatived, that they had been acquired 
in good faith, and that they overlapped enough to jus- 
tify threats and fears of litigation. The district court 
confirmed the findings of presumptive validity and did 
not question the finding of good faith. 


It held that the patents were adequate consideration for 
the cross-licensing agreements and that the violation 
charged could not be predicated on patent invalidity. In 
asmuch as the Government did not appeal from these 
findings, we need not consider any of the issues concern- 
ing the validity or scope of the cracking patents; and we 
accept the finding that they were acquired in good faith. 
Neither the findings nor the evidence on this issue supply 
any ground for invalidating the contracts. 


In conclitsion, the Court said: 


The District Court accepted the Government's estimates 
of cracked gasoline production; found that the primary 
defendants were able to control both supply and price by 
virtue of their control of the cracking patents; held that 
although these patents were valid consideration for the 
cross-licenses, the agreement to maintain royalties was in 
effect a method for fixing the price of cracked gasoline; 
and concluded that a monopoly existed as a result of such 
agreements. This appears to be the only basis for the re 
lief granted. But the widely varying estimates, relied 
upon to establish dominant control of the production of 
cracked gasoline were insufficient for that purpose. And 
the court entirely disregarded not only the fact that the 
manufacture of the cracked is only a part of the total gaso 
line production, but also the evidence showing active com 
petition among the defendants themselves and with others. 
Its findings are without adequate support in the evidence. 
The bill should have been dismissed 

The Government now seeks no relief against the sec- 
ondary defendants. It that fifty-three of the 
seventy-nine contracts, originally set out in the petition, 
are wholly beyond attack, because they are licenses issued 
to secondary defendants prior to the execution by their 
licensors of the three main agreements challenged. As to 
the remaining contracts primary and secondary 
defendants, the Government on this appeal agreed that the 
decree should be modified to declare such contracts void- 
able at the option of the licensees. This modification was 
assented to at the bar by counsel for the primary defend- 
ants. But as we are of the opinion that the decree should 
be reversed and the bill dismissed, we see no occasion for 
interfering with the present license arrangements 


concedes 


between 


Mr. Justice STONE took no part in the case 

The “ase was argued by Messrs. C. B. Ames and 
Charles Neave for the primary appellants, by Mr. G. 
H. Dorr for the secondary appellants, and by Solicitor 
General Thacher for appellee 


Radio Law—Copyright Infringement by Radio 
Transmission—Measure of Damages 
for Infringements 


The acts of a hotel proprietor, in making available to 
his guests, through the instrumentality of a radio receiv- 
ing set and loud speakers installed in his hotel and under 
his control and for the entertainment of his guests, the 
hearing of a copyrighted musical composition which has 
been broadcast from a broadcasting station, constitute a 
performance of such composition within the meaning of 
Section 1(e) the Copyright Act of 1909. 

In case of infringement of a copyright on a musical 
composition, there being no proof of actual damages, the 
court is bound by the minimum amount of $250 set out in 


the so-called “no other case” clause of Section 25(b) 
the Copyright Act. 
Jewell-LaSalle Realty Co. v. 
Sup. Ct. Rep., Vol. 51, p. 407. 
The suits considered in this opinion were broug! 
by the American Society of Composers, Authors a1 
Publishers against a company which operates a h 
in Kansas City. The plaintiffs sought an injunction 
and damages for alleged infringements of a copyright 
The hotel company has a 
] 


Buch 


Adv. Op. 5 


on a popular song. master 
radio receiving set which is connected with loud spea 
ers or head-phones in public and private rooms of the 
hotel, and, as part of the service offered 
grams received over the master set heard 
throughout the hotel. The issue involved here grew 
out of the hotel’s making available to its 
broadcasting of a copyrighted song which the hotel had 
received on its master set from a snsed com- 
mercial broadcasting station. It had no arrangement 
with the broadcasting station, but it had been notified 
of the existence of the copyright and advised that per- 
formance of the musical composition without a license 
was forbidden. 

The district court denied relief on the eround that 
the acts of the hotel did not constitute a “performance” 
under the Copyright Act. On appeal the Circuit Court 
of Appeals certified to the Supreme Court the follow- 
ing question: 


guests, pr 


can be 


guests the 


uly IC€ 
] 
s 


| 


“Do the acts of a hotel proprietor, in making available 
to his guests, through the instrumentality of a radio re 
ceiving set and loud speakers installed in his hotel and under 
his control and for the entertainment of his guests, the 
hearing of a copyrighted musical composition which has 
been broadcast from a radio transmitting station, consti 
tute a performance of such composition within the mean 
ing of 17 USC Sec. 1(e) ?” 


in the 
BRANDEIS 
the de- 


This question the Supreme Court answered 
affirmative in an opinion by Mr. Justice 
after a discussion of the contentions 
fendants as a defense to the action 

The provision of the Copyright 
question related provides that: 


made by 


“Any person entitled thereto, upot with the 
provisions of this Act, shall have the exclusive right 
(e) To perform the copyrighted work p cly for 
if it be a musical composition and for the purpose « 
lic performance for profit.” 


pront 
f pub- 


The Court’s discussion of the ’ conten 


tions follows: 


First. The defendant contends tl 
may not reasonably be construed as applicable to one who 
merely receives a composition which is being broadcast. 
Although the art of radio broadcasting was unknown at the 
time the Copyright Act of 1909 was passed, and the means 
of transmission and reception now employed is wholly un- 
like any then in use, it is not denied that such broadcast- 
ing may be within the scope of the Act The argument 
here urged, however, is that since the nsmitting of a 
musical composition by a commercial broadcasting station 
is a public performance for profit, control of the initial 
radio rendition exhausts the monopolies conferred—both 
that of making copies (including records) and that of giv- 
ing public performances for profit (including mechani- 
cal performances from a record); and that a monopoly 
of the reception, for commercial purposes, of this same ren- 
dition is not warranted by the Act Che analogy is in- 
voked of the rule under which an author who permits 
copies of his writings to be made cannot, by virtue of his 
copyright, prevent or restrict the transfer of opies. 

This analogy is inapplicable. It is true that control of 
the sale of copies is not permitted by the Act, but a 
monopoly is expressly granted of all blic performances 
for profit 

The defendant next urges that it did not perform be- 
cause there can be but one actual performance each time 


opyright Act 


sucn 
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yrighted selection is rendered; and that if the broad- 
er is held to be a performer, one who, without conniv- 
receives and distributes the transmitted selection can- 
also be held to have performed it. But nothing in the 
ircumscribes the meaning to be attributed to the term 
rmance,” or prevents a single rendition of a copy- 
ed selection from resulting in more than one public 
rmance for profit. While this may not have been pos- 
before the development of radio broadcasting, the 
Ity of the meat i does not lessen the duty of the 
rts to give full protection to the monopoly of public 
mance for profit which Congress has secured to the 
ser. . . No reason is suggested why there may not 
re than one liability. And since the public reception for 
t in itself constitutes an infringement, we have no oc- 
to determine under what circumstances a broadcaster 
be held to be-a performer, or the effect upon others of 
aying a license fee 
The defendant contends further that the acts of the hotel 
mpany were not a performance because no detailed choice 
elections was given to it. In support of this contention it 
inted out that .t yperator of a radio receiving set 
‘tt render at will a performance of any composition but 


st accept whatever program is transmitted during the 
idcasting period. Intention to infringe is not essential 


er the Act And knowledge of the particular selec- 
to be played or received is immaterial. One who hires 
hestra for a publ pe rformance for profit is not re- 
ed from a charge of infringement merely because he 
es not select the part ular program to be played. Simi- 
ly, when he tunes in on a broadcasting station, for his 
commercial purposes, he necessarily assumes the risk 
t in so doing he may infringe the performing rights of 
ther . It may be that proper control over broadcast- 
g programs would automatically secure to the copyright 
ner sufficient protection from unauthorized public per- 
nances by use of a radio receiving set, and that this 
t justify legislatior = ying relief against those who 
using the receiving set innocently invade the copyright, 
t the existing statute makes no such exception. 
Sonal The defendant contends that there was no 
yrmance because the reception of a radio broadcast is 
different from listening to a distant rendition of the same 
gram. We are satisfied that the reception of a radio 
roadcast and its translation into audible sound is not a 
ere audition of the original program. It is essentially a 


xluction As to the general theory of radio transmis- 
there is no disagreement. All sounds consist of waves 


relatively low frequencies which ordinarily pass through 
air and are locally audible. Thus music played at a 
tant broadcasting studio is not directly heard at the 
eiving set. In the microphone of the radio transmitter 
sound waves are used to modulate electrical currents 

f relatively high f: encies which are broadcast through 
entirely different medium, conventionally known as the 
‘ether.” These radio waves are not audible. In the re- 
ing set they are rectified; that is, converted into direct 
rents which actuate the loud-speaker to produce again in 

e air sound wa f audible frequencies. The modula- 
of the radio waves in the transmitting apparatus, by 
audible sound waves is comparable to the manner in 
hich the wax phonograph record is impressed by these 
me waves through the medium of a recording stylus. The 
nsmitted radio waves require a receiving set for their 


etection and translation into audible sound waves, just as 





the record ther mechanism for the reproduc- 
of the | composition. In neither case is the 
riginal program heard; and, in the former, complicated 
trical instrumentalities are necessary for its adequate 
ption and distribution Reproduction in both cases 
uints to a performance In addition, the ordinary 
eiving set, and the distributing apparatus here employed 


he hotel company are equipped to amplify the broad- 
t program after it has been received. Such acts clearly 


more than the use of mere mechanical acoustic devices 
the better hearing of the original program. The guests 
the hotel hear a reproduction brought about by the acts 
the hotel in installing, (2) supplying electric cur- 
t to, and (3 perating the radio receiving set and loud- 
ikers. There no difference in substance between the 

where a hotel engages an orchestra to furnish the 

and that where, by means of the radio set and loud- 


akers here employed, it furnishes the same music for the 
e purpose. In each the music is produced by instrumen- 
ies under its control 
"Third. The defendant contends that there was no per- 
rmance within the meaning of the Act because it is not 








shown that the hotel operated the receiving set and loud- 
speakers for profit. Unless such acts were carried on for 
profit, there can, of course, be no liability. But whether 
there was a performance does not depend upon the exist- 
ence of the profit motive. The question submitted does not 
call for a determination whether the acts of the hotel com- 
pany recited in the certificate constitute operation for 
profit. 

On a cross-appeal there was raised a question as 
to the damages to be allowed for an unauthorized or- 
chestral performance of a musical composition for 
which the plaintiffs held exclusive non-dramatic per- 
forming rights. The infringement was proved, but 
there was no showing of actual damages. The defend- 
ant contended that only $10 was recoverable, but the 
court allowed $250 as the minimum allowable under 
the Copyright Act of 1909. Questions relating to dam- 
ages were also certified, and were considered in a sepa- 
rate opinion by Mr. Justice BRANDEIS. 

The first of these questions was stated as follows: 

Question II. “In a case disclosing infringement of a 
copyright covering a musical composition, there being no 
proof of actual damages, is the court bound by the mini- 
mum amount of $250 set out in the so-called ‘no other case’ 
clause of Section 25(b) of the Copyright Act (17 U. S. C. 
Sec. 25), reading, ‘and such damages shall in no other 
case exceed the sum of $5,000 nor be less than the sum of 
$250, and shall not be regarded as a penalty?” 

The statute referred to provides that any person 
who shall infringe the copyright in any work protected 
by copyright shall be liable to pay such damages as the 
copyright proprietor shall suffer, due to the infringe- 
ment . . . “or in-lieu of actual damages and profits 
such damages as to the court shall appear just, and in 
assessing such damages the court may, in its discretion, 
allow the amounts as hereinafter stated,” but (then 
follow certain limitations not applicable here), “and 
such damages shall in no other case exceed the sum of 
five thousand dollars nor be less than the sum of two 
hundred and fifty dollars and shall not be regarded as 
a penalty.” 

The “Fourth” item of the so-called schedule which 
later follows provides that, “In the case of dramatic 
or dramatic-musical or a choral or orchestral composi- 
tion, one hundred dollars for the first and fifty dollars 
for every subsequent infringing performance; in the 
case of other musical compositions, ten dollars for 
every infringing performance.” 

In answering affirmatively the question certified, 
Mr. Justice BRANDEIS pointed out that there is noth- 
ing to show an intention to exclude any infringements 
from the maximum and minimum clauses except those 
for which other provision is specifically made. 

The Copyright Act confers two me@nopolies—that of 
making copies and that of giving public performances for 
profit. It was settled in Westermann Co. v. Dispatch Print- 
ing Co., 249 U. S. 100, which dealt with the infringement 
by a newspaper of the monopoly of copying, that for each 
publication $250 is the minimum damages. An unbroken 
line of decisions in the lower courts has since held that the 
rule declared in the Westermann case is applicable also to 
infringement of the monopoly of giying public perform- 
ances. It is now contended that, as applied to perform- 
ances, the rule is burdensome and unreasonable; that it 
was followed unwillingly by the lower courts in ‘the mis- 
taken belief that the Westermann case required them to do 
so; that the legislative history of Section 25, when consid- 
ered in the light of earlier copyright acts, indicates that 
the fourth subdivision, relating to musical compositions, 
was not intended to be controlled by the maximum and 
minimum provisions of the so-called “no other case” clause ; 
and that the decision in the Westermann case is not de- 
cisive of the question certified. , . 

The argument is that Section 25 was a codification of 
Section 4965 and Section 4966 of the Revised Statutes 
which embodied a distinction recognized in earlier Acts 
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between the imposition of penalties for copying, and the 
awarding of damages for performing; that there is no lan- 
guage in Section 25 indicating an intention to apply the 
maximum and minimum provisions, theretofore contained 
in the penal Section 4965 which dealt with unauthorized 
copying, to cases falling within the former remedial Section 
4966 which gave damages for unauthorized performing ; and 
that a contrary intention appears from the House Report 
of the 1909 Act. This argument overlooks the fact that 
the primary purpose of Section 25 was to incorporate in 
one section all of the civil remedies theretofore given, in- 
cluding statutory damages where actual proof was lacking. 
It is true that the second subdivision, involved in the West- 
erman case, had been part of the old penal Section 4965 of 
the Revised Statutes. But there is nothing to show an 
intention to exclude the infringements mentioned in the 
other subdivisions from the operation of the maximum and 
minimum clause. The history of the section, as revealed 
in the extended hearings which preceded the Act of 1909, 
makes the contrary clear. We are of opinion that ‘the 
maximum and minimum provisions were intended to be 
applicable alike to all types of infringement except those 
for which the section makes other specific provision. 

It is urged, however, that under such interpretation 
the suggested measure of ten dollars a performance, sched- 
uled in the fourth subdivision of Section 25, would not be 
applicable unless more than twenty-five infringing per- 
formances were proved. This appears to be the meaning 
of the section, read as a whole, particularly since the 
amounts in the scheduled subdivisions appear to have been 
inserted merely as an aid to the court in awarding such 
damages as “shall appear to be just.” The definite specifi- 
cation of a scsi. at minimum in every case, is not 
contradicted in any way by these legislative suggestions as 
to what may be deemed reasonable allowances in cases 
falling within the prescribed limitations. If, as applied 
to musical compositions, the provisions of the entire section 
have proved unreasonable, the remedy lies with Congress. 


A further question and the discussion disposing 
of it follow: 


Question IIT. “Is Section 25(b) Fourth of the Copy- 
right Act (17 U. S. C. sec. 25), applicable in the discre- 
tion of the Court, to a case disclosing infringement of 
copyright covering a musical c¢ there being no 
proof of actual damage’ 

This question has in part been necessarily answered 
by our discussion of Question II, for unless the number of 
infringing performances of a copyrighted musical composi- 
tion exceeds twenty-five, the minimum allowance of $250 
must be made. Where more than twenty-five infringing 
performances are proved, and there is no showing as to 
actual loss, the court must allow the statutory minimum, 
and may, in its sound discretion, employ the scheduled ten 
dollars a performance as a basis for assessing additional 


ymposition, 


damages. Subject to this limitation, Question III is an- 
swered in the affirmative. 
These cases were argued by Mr. Charles M. 


Blackmar for the appellants. 


Insurance—Waiver of Written Proof of Loss— 
State Statutes—Allowance of Interest 


A stipulation in a fire insurance policy that no officer 
or agent of the insurance company shall have power to 
waive any provision or condition of the policy, except in 
writing endorsed thereon, has reference to provisions and 
conditions which constitute part of the contract of insur- 
ance and does not apply to a waiver, after loss has oc- 
curred, of stipulations in respect of things to be done sub- 
sequent to the loss as prerequisites to adjustment and 
payment. 

Where the meaning of a state statute regarding inter- 
est cannot be definitely ascertained from the decisions of 
the court of last resort of the state, the federal courts sitting 
in the state will follow the rule recognized in the federal 
courts that, even in the case of unliquidated damages, in- 
terest or its equivalent may be included as an element of 


damages in the sound discretion of the court, when neces- 
sary in order to arrive at fair compensation. 

Concordia Insurance Co. of Milwaukee v. Sci 
District No. 98, Adv. Op. 387; Sup. Ct. Rep., Vol. 51, 
p- 27 5. 

The four cases disposed of in this 
brought in a state court of Oklahoma to recover d 
ages on fire insurance policies. They were remov 
to the federal court, where they were consolidated a 
tried. After trial by a jury a verdict was found for 
the plaintiff on which a judgment was entered, 
a further sum for interest from the date on wh 
liability accrued. On appeal the circuit court of ap- 
peals struck the bill of exceptions from the transcript 
and disposed of the cases as upon demurrers 
amended complaints. 

Certiorari was asked upon the ground, (1) that 
the court had construed a state statute, relating to al 
lowance of interest, contrary to the construction put 
on it by the state supreme court; and (2) that ther 
was a conflict between the decision rendered and 
rendered in the Eighth Circuit in respect to the con- 
tention that the requirement in the policies that proof 
of loss must be furnished within 60 days could not be 
waived except in writing. 

The judgment under review affirmed by the 
Supreme Court in an opinion by Mr. Justice Sut! 
ERLAND. Consideration was first given to the latter of 
the grounds above stated, and the provisions of the 
policies were thus summarized : 

Each of the policies provided that in case of fire im 
mediate notice in writing of any loss should be given to 
the company, and within sixty days a statement should be 
rendered, signed and sworn to by the insured, setting fortl 
the time and origin of the fire, the interest of insured and 
others in the property, the cash value of the items and 
amount of loss upon each, and other particulars; that the 
company should not be held to have waived any provision 
or condition of the policy by any requirement, act or pro- 
ceeding on its part relating to the appraisal, or any exami- 
nation provided for; that the loss should not become pay- 
able until sixty days after the notice, ascertainment, esti- 
mate, and proof of loss had been received by the company, 
including an award by an appraiser when appraisal had 
been required; that no person, unless duly authorized in 
writing, should be deemed an agent of the insurer in any 
matter relating to insurance; that no officer, agent, or 
other representative should have power to waive any pro- 
vision or condition of the policy except such as by the 
terms of the policy might be the subject of agreement en 
dorsed thereon or added thereto; and that no waiver should 
be effective unless written upon or attached to the policy. 

The facts alleged by the respondent as constitut 
ing waiver and estoppel were in substance as follows 
that within two or three hours after the fire the respor 


opinion were 


f 


Was 





dent notified agents of the petitioners of the fire and 


the extent of the damage, with the request that the 
notify their companies. Within two or three days afte 
that the companies named adjus sters to investigate th 
fire and make estimates as to the value of the property 
destroyed, and settle for the loss. These adjusters vis 
ited the scene and made an investigation 
a building contractor to make estimates as to the valu 
of the property. On the 56th day after the fire a meet 
ing was held at which the trustees of the school, 
adjuster and the building contractor were present. Th 
upshot of this was that the adjusters offered to pa 
$3,400.00 for the loss of furniture and fixtures an 
stated that the building could be replaced for $53,00 
and consequently they offered $56,000 for the entir 
The trustees contended that the building’s valu 
was $7000, and requested the insurers to replace th: 
building, but the latter refused to do this. No objec 





loss. 


They selected 
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failure to furnish proof of loss, 








e resp ntended that the insurers, by 
ict t remises, had led them to believe 
e only matt n dispute was the value of the 
x, and that nsurers had waived the furnish- 
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these facts, the Supreme Court expressed the 
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was thet ted out that, since it was impos- 
to determine the construction which the state court 
laced upon statute at the time the decision of 
strict court s rendered, the latter was free to 
the rule lown generally _ the federal 
Under that rule interest may be allowed in 
yund dis of the court, when necessary to 
it fair « 
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ke e of an authoritative state deci- 
t F e€ was nothing in either which re- 
t lering its judgment to depart 
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even in a case of 





unliquidated damages, “when necessary in order to arrive 
at fair compensation, the court in the exercise of a sound 
discretion may include interest or its equivalent as an ele- 
ment of damages.” Under the facts disclosed by the rec- 
ord, the principles established by these decisions fully 
justified the allowance of interest made by the district court 
in this case. 
The case was argued by Mr. F. A. Rittenhouse 
for the petitioners and by Mr. Frank G. Anderson for 
the respondent on the question of interest. 


State Statutes—Corporations—Equal Protection 


The statute of Texas permitting suit against private 
corporations to be brought in any county in which the cause 
of action arose does not violate the equal protection clause 
of the Fourteenth Amendment, although unincorporated 
individuals may not be subject to suit outside their domi- 
ciliary counties in similar cases. 


Bain Peanut Company v. Pinson et al, Adv. Op. 
400; Sup. Ct. Rep. 

In this case the appellant corporation, Bain Pea- 
nut Company, attacked a statute of Texas upon the 
ground that it violated the equal protection clause of 
the Fourteenth Amendment. It was sued and judg- 
ment recovered against it in Comanche County, Texas, 
in which County the cause of action arose. Its princi- 
pal office was in Tarrant County. It duly raised the 
question as to the validity of the statute of Texas, al- 
lowing suits against private corporations in any county 
in which the cause of action arose, when unincorpo- 
rated individuals are assumed not to be “subject to 
suit outside their domiciliary counties in a similar situa- 
tion.” 

Although the Supreme Court first understood that 
the case had been disposed of by the Texas courts on 
grounds which it could not review, it later was made to 
appear that the judgment had been affirmed against 
the appellant over a fully stated objection to the con- 
stitutionality of the statute. Consequently, the merits 
of the case were considered, and the case was disposed 
of by the Supreme Court in an opinion by Mr. Justice 
Ho_MEs. 

Explaining the unsoundness of the objections 
raised, he said: 

Coming then to the merits, we are of opinion that the 

judgment was right. The interpretation of constitutional 
principles must not be too literal. We must remember that 
the machinery of government would not work if it were not 
allowed a little play in its joints. In deciding whether a 
corporation is denied the equal protection of the laws 
when its creator establishes a more extensive venue for 
actions against it than is fixed for private citizens we 
have to consider not a geometrical equation between a cor- 
poration and a man but whether the difference does injus- 
tice to the class generally, even though it bear hard in some 
particular case, which is not alleged or proved here. 
This it is for the corporation to make out. The range of 
the State’s discretion is large. . . The question seems to be 
answered by Cincinnati Street Ry. Co. v. Snell, 193 VU. S. 
30, 36, 37, which lays down that if the protection of funda- 
mental rights by equal laws equally administered is en- 
joyed, the Constitution does not forbid allowing one per- 
son to seek a forum from which another in the same class 
is excluded. But without asserting a universal proposition 
it is obvious that there is likely to be such a difference be- 
tween the business done by a corporation and that done by 
a private person that the State well may take it into 
account when it permits a corporation to be formed. That 
the provision in question is reasonable is made more prob- 
able by the fact that it had been adopted and sustained not 
only in Texas but in other States. . . We cannot say that 
it is not 

The case was argued by Mr. B. G. Mansell for 
the appellants, and by Messrs. Gib Callaway and Mark 
Callaway for the appellee. 
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les bombardements: Consultations juridiques. 

1930. Geneva. 254 pages.—The International 
Committee of the Red Cross, the humanitarian insti- 
tution whose history and whose merits are well known 
to all, in response to the initiative of the German Red 
Cross has in its turn published this book the aim of 
which is to determine the most adequate legal means 
for freeing the world from the terrible dangers that 
may be entailed, in any future war, by the new scien- 
tific methods of bombardment not only from the very 
long range guns of indeterminate sights, already known 
in action during the last great contest, but also from 
dirigibles and airplanes equipped to spread asphyxiat- 
ing gases and transmissible germs of mortal disease. 

The authors of the important opinions contained 
in this book may be divided into two groups, that of 
the optimists and that of the pessimists. We are reso- 
lutely in accord with the first of these, since it is our 
feeling that, sooner or later, there is no good work 
that man will leave undone, and no effort that tends 
to the common welfare and happiness can be consid- 
ered as lost. Law, which is the epitome of justice, at 
last conquers all the temptations and audacities that 
force attempts to impose. 

There has, nevertheless, slipped into one of these 
works a very dangerous doctrine—that the will of the 
majority of the nations can and must be imposed on 
the minority. In order to appreciate this proposition, 
imagine the situation of the United States if they 
were obliged to respect the vote of the Great Powers 
with respect to that part of the Monroe Doctrine which 
prohibits Europe from acquiring territories in Amer- 
ica. And this is but one of a thousand examples that 
instantly suggest themselves. An International So- 
ciety is not possible without the absolute equality of 
all the nations that form it, and without recognition 
of the rule whereunder none of them can or must 
feel bound by the will and decision of the others. 

The Red Cross, which originated to protect the 
victims of war and to prevent military excesses, ful- 
fils its high mission with publications of this charac 
ter. The knowledge of the horrors of chemical and 
air warfare must be widely disseminated, in order that 
public opinion may condemn them. Although the re- 
cent pacts, and among them, especially, the one known 
as the famous Kellogg Pact, are reducing its possibili- 
ties every day, it is necessary that when, unhappily, 
war does arise it shall take on the knightly and noble 
form that the Nineteenth Century gave it, and not, as 
in past epochs of history, the implacably cruel aspect 
of a scourge whose innocent victims are children, 
women, the aged, the infirm and even those who today 
find under the blessed symbol of the Red Cross the 
protection needed for them to do good amidst the ruins 
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of evil, and practice charity amidst hatred and deso- 


lation. 
SIRVEN. 


ANTONIO S, DE BUSTAMANTE Y 


Havana, Cuba. 

The Law of Sales. By Irving Mariash. 1930 
New York: Matthew Bender & Co. Pp. xxii, 926 
The author sets forth the sections of the Uniform 
Sales Act and follows each with his own conament 
on the common and statute law. While there are some 
citations to English and general American authorities 
the somewhat scanty references are almost entirely 
New York and Federal cases. The footnotes are long, 
however, because they contain extended digests of 
cases, for the purpose, as stated by the author, of en 
abling lawyers, judges and students to decide whether 
the decisions are relevant, without the necessity of 
reading the official reports. 

An appendix contains a number of the uniforn 
acts and some business rules and regulations apper- 
taining to commercial law. There is an index but no 
table of cases. The treatment of conditional sales is 
cursory, Mr. Mariash apparently making no effort t 
cover that important topic. 

The strength of the book lies in its condensed, 
clear statement of some of the fundamental princi 
ples of sales law. Its weakness lies in its failure t 
exhaust the subject and its inadequate citation of au- 
thority. One may perhaps venture a doubt whether 
the views of any American writer on Sales (except 
Professor Williston) are of much value to the pro- 
fession, unless supported by full references to deci- 


sions and statutes from which the reader can judg 
the soundness of those opinions : 
GEORGE G. BOGERT. 
University of Chicago Law School 
Cases in Constitutional Law. By D. L. Keir and 
F. H. Lawson. 1929. Oxford: Clarendon Press 
Pp. 479.—This collection of cases in English Consti- 


tutional Law is without a doubt the best available and 


it ought to supersede any of its competitors. First 
of all, the judgments are nearly all printed in full 
Secondly, cases appear which bring the entire sul 

ject into line with modern life. Thirdly, the lex et 
consuetudo parliamenti does not protrude with illus 
trations which have more or less an historical interest 
when they have to be weighed in terms of available 
space against cases of vaster moment. Fourthly, each 
group of cases is preceded by an excellent introductic 

which sums up the law and guides the student to th 
cases concerned. He is thus driven, from a mere state 
ment that some legal fact is governed by some case, 
to study itself, to find out 
judicial reasoning, and thus incidentally to 
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re than a jumble of concepts 


W is someth ng 


s a new edit will undoubtedly be called for, 
ild like to suggest that the head-notes of the 
or head notes) be given, that the section on 
minions be revised after consultation with ex- 
1s it is not at all satisfactory, and that Rex. v. 
in, (1924 ..D. 101 (South Africa) and 
m-Jaffa D Governor v. Suleiman Murra 
»] A.C. 321, 1 luded under mandates. These 
ions do not in the least detract from the value 
book, which will be useful not merely to the 
student but to the practical lawyer. Its 
ids, selections, and editing are admirable, and the 
ties provided in index and such like for quick con- 
yn leave nothing to be desired 
W. P. M. KENNEDY. 
Faculty of | niversity of Toronto. 
Philosopha Ordre Juridique Positif. (The 


phy underlying the legal order in its positive 


By Jean Dabin. 1929. Paris: Librairie du 
Sirey. Py ii, 791.—This considerable and 
ssive volut irs a title of which I have given 


heses, since a translation is prac- 
subject-matter is further lim- 
qualification—‘“‘especially in its 
which the phrase “civil law” 

ed in the sense which distinguishes it from public 
1 | but the limitation is not too 








crim 
maintain« [he book is the fruit of the lec- 
s in legal philosophy which the author has deliv- 
the Unive of Louvain during the last ten 
1 is one of the many presentations of these 
mental questions which have appeared in France 
the war 
Chere 1s 1 about the basic doctrines or 
it the point of view of M. Dabin. He likes clear, 
cise notions and he believes they can be found in 
law, and that upon a group of these precise gen- 
notions, the “positive law’—that is, the law as 


legislatures and courts and 


es itself to given times and places—can be built 
It can also be built up without reference to these 
precise notions, or even in contradiction to 
and to that extent it will be poor law or bad 
essentially table and ultimately to be replaced 
law 
id, above e vigorously combats the doc- 
s of these jurists who, like MM. Duguit, Ripert, 
Kelsen, work in the opposite fashion, to 
the facts ial life are primary data and 
derive their principles or legal ideas merely by 
lating in more or less general terms the most 
ssful of ns applied to social conflicts. 
How much assistance we can derive from a book 
is nature, w lepend on what we are looking 
M. Dal is we might suppose, is very learned, 
is learning, except for a French translation of 


an essay Del Vecchio and some references 
: lation of Ihering’s Geist, is con- 


That is 


eulenaere S trans 


apparently rks of French writers. 


without its value, since a great many of these 
rs are less | wn to Americans than the Ger- 

nd Ita and the abundant notes of the 
will serve useful guide to an extensive and 
nt legal lite: re. The admirable work of Fr. 

s of course frequently cited, and so are the 
llent lectures of M. George Renard, and the more 





systematic presentations of Carré de Malberg, Jos- 
serand, Bonnecasse and the older book of Demogue. 

Whether M. Dabin would permit us to call him 
a neo-Thomist, I do not know. He rests quite se- 
curely, however, on the basis cf Thomist ethics and, 
in methods as in fundamental ideas, is thoroughly 
scholastic. That is anything but a reproach, since we 
could do far worse than imitate the rigorous logic and 
the painstaking statement of opposing principles which 
scholastic dialectic took over from Aristotle and de- 
veloped in its own way. Nor does M. Dabin remain 
out of touch with concrete social and legal facts. On 
the contrary, he cites cases constantly and in particu- 
lar he deals with those present problems of lesion, pre- 
scription, responsibility for injuries, reparatory dam- 
ages in specific cases, which are the real issues in 
present day legal discussion. There is none of the 
ill-digested and nebulous formalism of M. Picard’s 
Le Droit Pur, which it is discouraging to see still seri- 
ously treated as a valuable contribution to legal an- 
alysis. 

And yet, it may be that in his results M. Dabin 
can give us less guidance than in his sources and in 
his methods. The precise and clear notions on which 
he depends, he derives from natural law in the me- 
dieval sense, that is, from the conclusions to which 
right reason will lead the mind of a good man. But 
these are supplemented by Catholic morality, outside 
of which, as it is expressed in authoritative treatises 
and in the smaller catechism, M. Dabin frankly de- 
clares (p. 409) that morality does not exist. The 
point, however, which is obvious to most readers, is 
that this morality must be frequently applied to doubt- 
ful cases, and the long line of brilliant casuists, both 
Protestant and Catholic—not to speak of Jews and 
Mohammedans—demonstrates the existence of many 
such doubtful cases. M. Dabin need not trouble him- 
self about them, because he can always find somewhere 
in his Church an authoritative solution of his diffi- 
culties. 

One suspects, therefore, that the clearness and 
precision of his applications of general rules need such 
an unerring and always available human authority 
whose determination is final and unappealable. One 
can easily see, accordingly, that to M. Duguit, let 
us say, or to Herr Kelsen, who do not accept this 
determination as final, M. Dabin’s rigorously logical 
method is of less use than it is to him. 

On the specific question of “unjust laws,” to 
which he devotes the last hundred pages of his book, 
M. Dabin takes us into the field, and to a large ex- 
tent into the ideas, of the sixteenth and seventeenth 
century controversialists. We almost hear Bodin and 
Bellarmine, Buchanan, Grotius, Bucer and the Vin- 
diciae contra Tyrannos. The problem, M. Dabin con- 
cedes, is: difficult and perhaps insoluble. He is doubt- 
less right, but he might have gone more deeply into 
the question if he had reviewed both these older polem- 
ists and such newer views of conscientious illegality 
as those of Gustav Radbruch. At any rate, it is inter- 
esting to find that he concludes (p. 769) with the state- 
ment that, when a law is unjust, “order (sc. right 
order) will not be reéstablished except upon the dis- 
appearance of the unjust rule, a disappearance which 
will be due to the efforts of good citizens, to their 
protest and—to speak plainly—to their resistance.” 

This is unadulterated Bellarmine. It is also the 
point of view of that writer in the “New Republic” 
who set forth the legal duty of liberals to disobey the 
Prohibition laws. The doctrine depends, one might 
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suggest, on the means we have of being sure that the 
rule is unjust. 
Max RADIN. 
University of California, 
Berkeley, California. 


A Treatise on the Substantive Law of Equity 
Jurisprudence. By Fred F. Lawrence. Two volumes. 
1929. Albany: Matthew Bender & Co. Pp. clxxiii, 
1-632; xxii, 633-1407.—From time to time there have 
been published in England a considerable number of 
short treatises on Equity which seem to have an ex- 
cellent market. The twentieth edition of Snell's Prin- 
ciples of Equity appeared in 1929. There have been 
fifteen editions of Smith’s Manual of Equity Juris- 
prudence, seven editions of Indermaur & Thwaites’ 
Manual, five editions of Strahan’s Digest of Equity 
and two of Wilshere’s Principles of Equity. The nine- 
teenth edition of White & Tudor’s Leading Cases in 
Equity appeared in 1928. In the United States there 
are also several treatises on the subject. In addition 
to Story’s pioneer work, which has now run into four- 
teen editions, and Pomeroy’s book, the leading Amer- 
ican treatise, of which four editions have been pub- 
lished, there is Bispham’s Principles of Equity, the 
eleventh edition ot which has just appeared, and 
Clark’s small treatise published a few years ago. Some 
of these books are written primarily for students; 
others, like that of Pomeroy, are written primarily 
for the legal profession. Mr. Lawrence states in 
his preface that his work “is submitted to the search- 
ing analysis of the legal scholar, and to the supreme 
test of merit, the day to day reference of the jurist 
and practitioner.” 

As a general survey of the broad field of Equity 
it is excellent; but the scope of the work makes it 
impossible to deal very fully with any part of the field. 
The real difficulties frequently begin where the author 
ends. He ignores many of the nice problems which 
have provided a fertile field for discussion in the law 
journals. The author, however, has done his own 
thinking. He does not merely cite cases. He depends 
too much perhaps on isolated phrases taken from the 
decisions, but he does not adopt the practice, so fre- 
quent in less thoughtful books, of simply repeating 
what the courts have said without attempting to analyze 
the ideas behind their words. His treatment is gener- 
ally fresh, vigorous, clear and terse. Occasionally one 
finds a sentence in what might be called the ex-Presi- 
dential style, as where the author says in introducing 
the subject of fiduciary relationships that “Inequality 
of situation naturally tends to the disadvantage of 
one less favorably situated.” Such infelicities, how- 
ever, are rare. The book as a whole will give the 
student and scholar, the practitioner and judge, a good 
view of the scope of the work done by courts of 
equity and the way in which they do it. 

Austin W. Scort. 

Harvard Law School. 


The Bench and Bar of Quebec. By Hon. E. R. 
Surveyer and Dorothy A. Heneker. 1931. Quebec: 
Dominion Publishing Co. Pp. 32.—The legal pro- 
fession in Quebec has established a fine reputation for 
learning and scholarship and has done its share in 
establishing the record for historical writing which is 
one of the greatest intellectual assets which that Prov- 
ince possesses. The monograph by Judge Surveyer 


















and Miss Heneker is well worthy of the established 
traditions. Soundly based in legal knowledge and re. 
search, and written in clear practical English, it pre- 
sents an admirable and succinct view of the Bench 
and Bar in Quebec from the earliest days to the pres- 
ent time. Nowhere else perhaps in the new world 
exists such a romantic and continuous piece of legal 
history and it is all the more interesting because it dis- 
closes the survivals amid common law provinces of 
French civil law and procedure. There can be n 
doubt of the fact that these ancient traditions have 
fulfilled a remarkable social as well as legal function 
in Quebec and have done not a little to preserve 
the finest cultural and humanistic traditions in the face 
of the exacting calls of modern materialism. We con- 
gratulate the learned authors, not merely on the schol- 
arly attainments to which their monograph bears wit- 
ness, but on their connection with a bar which has s 
served the general social purposes of a beautiful civil- 
ization. 

W. P. M. KEeNNEeEpy. 
Faculty of Law, 

University of Toronto. 


Methods in Social Science. The report of the 
committee on scientific methods in the social sciences 
of the Social Science Research Council. Stuart A 
Rice, editor. 1930. Chicago: The University of Chi 
cago Press. Pp. xiii, 822—-Not a few moralists and 
persons of high character and broad culture have been 
proposing a “holiday” for the exact sciences, in order 
to give the social sciences, admittedly inexact, time t 
catch up and to translate their main conclusions into 
political and social policy. 

What, then, is the matter with the social sciences 
and with our civilized societies? Why are the social 
sciences neglected and ignored by practical men and 
by governments? Are they at bottom unscientific? 
If so, what is wrong with their methods and with their 
processes ? 

These questions have been asked lately by many 
intelligent men. The answers elicited are not wholly 
satisfactory. Perhaps the solid and remarkable volume 
under notice will throw, indirectly, some light on the 
vital and grave problem. For it deals with the ques- 
tion of method in the social sciences. It shows just 
how certain thinkers, great and small, have arrived at 
their conclusions. It presents no fewer than fifty 
three intelligent interpretations of the methods em- 
ployed in sixty-odd notable contributions to social sc 
ence. The ground covered is large. The analyses 
start with Comte and end with the ‘Wuerzburg school 
of psychology. History, anthropology, economics and 
sociology furnish several of the contributions selected 
for treatment. 

The editor supplies an illuminating introduc- 
tion to the volume, while the analysts and others 
in some cases the authors analyzed—give the reader 
generous aid toward grasping the motives and ol 
jectives of the enterprise. 

Thus the book is itself an example of the ca 
method. It does not attempt to pass final judgment 
it provides materials for judgment 
not all sternly objective; some indulge in high prais 
and even enthusiastic eulogy, but, on the whole, tl 
effort is to elucidate, expound, disclose logical and 
methodological connections. 

The committee was undoubtedly wise in decidin 
to present carefully studied cases rather than to de 
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1ed a particular thesis or particular method. But 
re ware of the fact that the volume is only the first 


ihe series of much needed documents, and one which 
3 begs for mpanion volume—a competent and 
ritative study method in social science from a 

“ usly scientific point of view. Why have certain 
nt thinkers lost ground and failed to establish 

theories? What was wrong with their logic, 

ther premise their data? Critical analyses of 

% Spencer, Marx, Henry George, Proudhon, 


> ’ I 
% broso, Watson, by men and women of recognized 
ty and adequate scholarship, would be welcomed 
thousands of thoughtful lay persons interested in 

| science and in specific measures of social reform 

cated in the 1 Such analyses might 

} 


lame ¢ yf science 


us to weigh and assess current contentious pro- 
a ils, public ownership, the referendum and recall, 
F. pulsory unemployment insurance, retention of the 
; stead prohibition law, the censorship of the drama, 
| six-hour day, abolition of the direct primary, etc. 
Z The professors of the social sciences often disagree, 
yurse, but so do the professors of and workers in 
natural or exact sciences. What we need today 
social science is plenty of courageous criticism, 

erimentation candid controversy. 

Vicror S. YARROS. 
Chicago 

and 1 devolugaio nos conflictos sobre a lei pessoal. 
eel Haroldo Valladao. 1930. Sao Paulo: Empreza 


ista Dos Tribunaes.” Pp. 93. This 
gural dissertation of the new Professor of Inter- 

itional Private Law of the University of Rio de 

neiro treats briefly yet with great industry and ex- 

istive erudition the ever-difficult question of the 

nflict between the domicil and the nation as the 

ind irce of perso law. Though some attention is 
to jurisprudence (only too few Brazilian deci- 


phica da “Rey 





r s are cited) the authorities chiefly examined are 
writings of European jurists, from Germany, 
iny § rance, Spain and Italy, with a few references to the 
glish authorities, and always with due considera- 
m¢ tion to the opinions of our good neighbor de Busta- 
the inte. The writings of several earlier Brazilian au- 
( rs are carefully examined. The discussions con- 
ust i rning the doctrine of renvoi are carefully summar- 
tg ed. The late authoritative works of Potu and of 
t rankenstein are examined; it would be too much to 
1 pect that writings on this subject in the United States, 
. stly in periodicals, should be familiar to the Bra- 
Se in jurist. It is to be hoped, however, that this 
| ttle book may be the means of making our work and 
. that of the jurists of our largest southern neighbor 
ie re familiar to one another. 


‘ J. H. Beate. 
Harvard Law School. 
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Outlines of Public Utility Economics, by Martin 
Glaeser. (1927). New York; The Macmillan Com- 

« iny. Pp. xxvi, 847.—This volume, as the title indi- 
ites, is introductory and suggestive rather than an 
xhaustive analysis of public utility economics. It is a 
road and comprehensive survey of the whole field of 


. , ublic utilities on the economic side. 
4 The approach is historical and economico-legal ; an 


ffort is made to show the evolution of the industry in 
wder to give the setting for the present-day problems 








arising out of regulation, and the changing status of 
the industries. Railroads are included with local utili- 
ties, since the conditions common to all utilities, national 
or local, are the basis of the study. In such presenta- 
tion, the author’s years of first-hand experience on the 
staff of the Wisconsin Railroad Commission, supple- 
mented by the scholar’s grasp of economic theory as 
applied to public utilities, give the book a systematic, 
scientific quality that is one of its chief assets. 

The central unifying idea, bringing the discussion 
into a cohesive pattern, is the analysis of public utilities 
in terms of the “going concern” as an economic institu- 
tion. In contrast to the legal framework, which is the 
collectivity of stockholders, the “going concern” as an 
economic organization includes all those having eco- 
nomic relationships with the utility—customers, supply 
firms, bondholders, officers and employees, as well as 
the shareholders—all of whom are interested in main- 
taining “the profitable, continuous and efficient renditiori 
of service.” 

To insure such rendition of service, those in 
charge of the management and regulation of public 
utilities must codrdinate the flow of transactions among 
the different classes of members according to reason- 
able working rules. This necessitates continuous study 
of, and adaptation to, the varying conditions of invest- 
ment bargains, price bargains, labor bargains, tax bar- 
gains, and rate bargains which public utilities must 
enter upon again and again in the conduct of their 
business. 

Since the working rules, under our system of regu- 
lation, are largely determined by administrative and 
statute law, the legal aspect is emphasized throughout, 
and the author’s contact with practical regulation is 
everywhere evident both in his point of view and in the 
illustrative material introduced. There is no defense 
of any particular government policy, though in the sec- 
tions on valuation it is clear that the author is not in 
accord with the current “reproduction cost” theory, but 
leans rather to the “prudent investment” theory as 
enunciated by Mr. Justice Rosenberry of Wisconsin 
and Mr. Justice Brandeis of the Supreme Court: “the 
true economic standard for determining the rate-base is 
the investment standard.” 

In connection with the rate of return, he makes 
the point “that the rate of return should be made flexi- 
ble so the return on the risk capital of public utilities 
shall bear some constant relation to the varying pur- 
chasing power of the dollar.” But his discussion of 
rate-making, as a wh le, leaves something to be desired, 
for although he says “the process of determining a rate- 
base is merely an incident in the larger process of rate- 
making, which is valuation of public utility services”, 
he goes on to discuss rate-making and valuation as sep- 
arate and independent processes. In general, however, 
he gives a thorough and critical comparison of conflict- 
ing views in regard to rate-making, valuation, deprecia- 
tion, control of security issues, and financial policies. 
He concludes with a discussion of the more recent 
trends in public policies affecting utilities. 

Original material of special value is introduced in 
the chapter on service at cost, which embodies the result 
of a public utility survey made by the author in Mil- 
waukee, formulated in a “cost of service” ordinance. 

PETER LEININGER. 
Northwestern University. 
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statesmen who have been notable readers have 
not gone to the other extreme. The classic Eight- 
eenth Century exemplar of a man of affairs who 
was also a man of books was Chesterfield, the 
“little tea table scoundrel,” as George II. called 
him. Yet solemnly he advised: “Lay aside the 
best book whenever you can go into the best so- 
ciety, and, depend upon it, you change for the 
better.” 

The greatest reader of them all was probably 
Macaulay who is remembered as a bookman among 
statesmen, and whose record as a Cabinet Minister 
is, as a result, often forgotten. He is said to have 
memorized “Paradise Lost.” Like Dr. Johnson he 
devoured whole libraries, and he himself records 
that on a voyage to India he read “insatiably, the 
Iliad, and Odyssey, Virgil, Horace, Caesar’s Com- 
mentaries, Bacon’s De Augmentis, Dante, Petrarch, 
Ariosto, Don Quixote, Gibbon’s Rome, 
Mill’s India, all the seventy volumes of Voltaire, 
Sismondi’s ‘History of France’ and the seven thick 
volumes of the ‘Biographia Britannia.’ ” 

A close second to Macaulay was Gladstone, 
who of statesmen of the first rank was the most 
bookish; and in the same class are William Pitt 
and Charles Fox. Pitt, however, can not claim the 
title of a real book-lover. He did, it is true, excel 
in the classics. Of him in college it was said that 
“his only cricket was a hexameter, and his only 
football, an ablative absolute.” I1t was the order 
of the day that speeches in the House of Commons 
should be adorned with Latin and Greek tags, and 
for this Pitt conscientiously fitted himself as for 
the other duties of statesmanship. He read to 
the exclusion of other pursuits that he might the 
claim his inheritance as a statesman and 
the more effectively debate; Charles Fox, on the 
other hand, who was a genuine bookman, left his 
books and his garden for the House of Commons, 
almost with tears. 

Fox ranged over the entire field of literature. 
Like Gladstone he was a devotee of Homer. But 
not only the classics, but English poetry, history 
and all the novels he could get he read incessantly 
and discussed for hours to the exclusion of politics. 

Like Fox in the catholicity of his taste was 
Theodore Roosevelt, another consummate man of 
affairs, who was an omnivorous reader. Roosevelt 
in his reading unconsciously followed the advice of 
Henry Ward Beecher: “You read a book as you 
eat fish: cut off the tail, cut off the head, cut off 
the fins, take out the backbone, and there is a 


Tasso, 


sooner 
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little meat left which you eat because it nourishes 
you.” 

This method and his practice of always having 
a book at hand and dipping into it when otherwise 
unoccupied enabled Roosevelt to astonish the au- 
thors whom he delighted to entertain at the White 
House with his knowledge of their books. 

In this gallery of constant readers one would 
expect to find those editors who have strayed into 
public life. Often it was their love of books which 
determined their vocation. Whitelaw Reid’s mother 
liked to tell how when, as a boy, he was put to 
plowing, like Bobbie Burns, he would be found, 
leaning against the handles, buried in a book. 

In after life this taste never left him and he 
“loved anything that was in a book. He could read 
theology or a Patent Office report, a novel or a 
history, with avidity.” 

Like Reid, Northcliffe was an eager and assidu- 
ous reader. His love of reading was a part of his 
universal curiosity and he read deeply and upon 
many subjects. Upon his last voyage to the United 
States he read and annotated the “Politics” of 
Aristotle. He loved the prose of the Eighteenth 
Century—the prose of Fielding, Smollett and 
Sterne; but it was history that most deeply fasci- 
nated him. Among modern novelists Thomas 
Hardy was his favorite, and he would measure the 
intelligence of the English and Scottish towns he 
visited by the simple method of inquiring whether 
the bookstores carried Hardy’s novels. Appar- 
ently, he did not require in his reading those quali- 
ties of popular appeal that, under his guidance, 
made his newspapers so enormously successful. 

Northcliffe, in fact, was a journalist reading 
for information; and he would probably have sub- 
scribed to the didacticism of Bryce, who was a 
student in politics, that “life is too short for read- 
ing inferior books.” 

Of this type of readers with a purpose were 
Rufus Choate, Henry Clay, John C. Calhoun and 
Daniel Webster, men who, as Joseph H. Choate 
said, needed no counter-irritant to draw the pain 
from a hurt mind. 

The most extreme instance, among public men, 
of such conscientious readers was Lord Chatham, 
who boasted that he had twice read through 
Bailey’s dictionary, a feat unique among statesmen, 
though paralleled among writers by Browning, 
Stevenson and Kipling. 

In the land of letters not all men of public 
affairs have been such travelers with definite des- 
tinations; some have been vagabonds led by their 
fancies. Hear former Prime Minister, Stanley 
Baldwin, speaking as president of, and to, the Eng- 
lish Association: 

“T can look back through the ages to a small 
boy. I can see him far away in Worcestershire, 
reading all day in that most comfortable attitude, 
lying on his stomach on the hearthrug in front of 
the fire... . 

“When I look back on those far distant years 
I think I can recognize my own good fortune, 
which may have been shared by many here. I 
was left to myself to find my own provender in 
the library. 

“The first sustenance I had was Scott. I was 
left alone in the country, sometimes for long pe- 
riods with an aunt who was fond of being read 


aloud to, and I read aloud to her by the time | 
was nine years of age the whole of ‘Guy Manner. 
ing,’ ‘Ivanhoe,’ ‘Red Gauntlet,’ ‘Rob Roy,’ and ‘The 
Pirate.’ I learned through Scott or I owed to him 
my first introduction to poetry. 1 was not a 
great reader of poetry as a small boy. That came 
later; but I lived for a time in those early days 
on ‘The Lay’ and on ‘Marmion.’ I can see 
self striding along the country lanes—reciting | 
passages. 

“Mr. Baldwin said that all these years he had 
sought for peace and had never found it save in a 
nook with a book. Back to that nook sometime 
he would go. And when he died he had no higher 
ambition than that of his cousin, Rudyard Kipling 
If the first people to greet him in the next world 
should be good Sir Walter and Jane, and might he 
add, a littlke Shubert music, who so happy as he, 
provided only that afterwards he might sit in a 
corner for a real good talk with Mrs. Gamp.” 

Evidently Mr. Baldwin was not merely intimi- 
dated by fear of lése-majesty when, on another oc- 
casion, and to a Scottish audience, he. referred to 
Sir Walter as the Homer of Scotland, almost of 
modern Europe. 

Mr. Baldwin is not singular in his love for 
Scott; Whitelaw Reid and Lord Beaverbrook 
shared it; John W. Davis allows himself an occa- 
sional quotation from the master; and Chauncey 
M, Depew, in his autobiography, says: “No pleas- 
ure derived in reading in after years gave me such 
delight as the Waverly Novels. I think I read 
through that library and some of it several times.” 

Some have sought provender lighter than that 
offered by Scott. Woodrow Wilson, who typified 
the scholar in politics, once confessed that he had 
not read a serious book in fourteen years, saying, 
“Detective stories are the only ones that hold me.” 

This is one Wilsonian precedent from which 
Mr. Hoover inay not depart; for in other years 
when, as an engineer, he was journeying to the 
ends of the earth, his cabin was often fitted up as 
a miniature library, with a plentiful supply of de- 
tective stories for which, according to his friend, 
Will Irwin, he has an incurable addiction. 

Even more surprising is the fact that so pro- 
found a reader as Mr. Justice Holmes, when sur- 
feited with law and philosophy, turns for relaxa- 
tion to French fiction, and that no man in his day 
drew so many books from the Congressional Li- 
brary as did Boies Penrose. 

More in character was the taste of Harding. 
Like Lord Palmerston, who mentions no favorite 
but “Coningsby” in his correspondence, he was 
man of one book; his choice was Edgar Saltus’ 
“Imperial Purple,” a picture of Rome of the deca- 
dent empire. 

The uses to which these men have put thei: 
reading have been as various as their tastes. For 
Northcliffe it was a storehouse of information; fot 
Bryce the raw material of scholarship; for Pitt and 
Charles Sumner it was in different ways a means 
of elaborate ornamentation; for Asquith the ro: 
to a classic style; for Birkenhead an inspiration for 
the mordant phrase; for Winston Churchill the 
education which he neglected to obtain at schoo! 
Most have attempted to use it for allusion and 
quotation. Not all these efforts have been success- 
ful. There is no reading more dismal than those 
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of deceased Congressmen that with their 
d ns help bloat the “Congressional 


( 1 quotat 
and lend an added horror to death. 


etimes, however, the effect is all that could 
en desired. How could John Randolph of 

have more effectively characterized the 
bargain between Henry Clay and John 


Adams than by drawing upon “Tom Jones” 
ling it the “coalition of Blifil and Black 
of the ritan with the blackleg?” 

to Sir William Harcourt, speaking in the 
§f Commons, goes the palm for the most 
quotation. Sir. R. Knightley, a 


iting use of 






country gentleman of the old school, spoke at 
length and touched upon his own long and distin- 
guished ancestry. In reply Harcourt parodied Ad- 
dison’s lines about the moon: 
“And (K)nightly to the listening earth 
Repeats the story of his birth.” 

To the public men who belong to the authentic 
guild of readers these uses are merely incidental. 
They read for the same reason that Kipling’s 
Tommy Atkins kept wandering: because the urge 
is in them; because, though it may never have 
done any good to them, they can’t stop it if they 
tried. 





OPINIONS OF THE COMMITTEE ON PROFESSIONAL 
ETHICS AND GRIEVANCES 





Opinion 29 


Security for Fees—To secure his fees for litigating the 
right to certain property, an attorney for one of the liti- 
gants may properly take title to the property only if he 
takes it subject to the rights of the adverse party, as finally 
jletermined by the Court. 

\ member submits the following statement and 


ns 


an attorney, was employed by W to bring 
igainst X to cancel and rescind a real estate 
ction in which W had purchased a hotel prop- 
from X. Rescission was sought on the ground 
X had induced the transaction by means of 


and fraudulent representations. As part of 
nsideration for the hotel property W had 
1 to X certain land in Canada. If a decree of 
llation and rescission were entered, it would 
re X to reconvey the Canadian land to W. 
trial, the court denied the rescission, but re- 
the action on the ground that 
tiff, W, was entitled to recover damages. W 


to dismiss 


filed a motion for a new trial, which was 
tly after the trial, and before the motion 
ew trial had been granted, W heard that X 
ng to sell the Canadian land, and, upon in- 


it X had deeded the land to his 


liscovered t 


ey, B, who had represented him in the trial. 
full knowledge of the fraud claimed but as- 
hat he took the deed to insure the payment 
ees 
May B properly attempt to convey the land to 
nocent purchaser for value so as to get his fee 
? 


1 


the event that the court finds that the plain- 
entitled to relief and enters a decree of rescis- 
quiring X to reconvey the Canadian land to 
1 B claim the land, or a lien thereon, on ac- 
f fees duc 1 from X? 
The Committee’s opinion was stated by Mr. 


t was proper for B to accept a conveyance of 
ind in question for the purpose of securing his 
ind disbursements, only if he accepted it to be 


subject and junior, in all respects, to the rights 





of W, as finally adjudicated by the Court. There- 
fore, it would be improper for B, unless the litiga- 
tion be finally determined in favor of X, to convey 
the land to an innocent purchaser for value, since 
the right to the property is before the court and & 
as an officer of the Court, cannot properly do any- 
thing that may interfere with the execution of the 
decree of the court. 

As any and all claims of B in or to the land in 
question, even if conveyed to him and standing in 
his name, are subject and junior to the rights of W, 
as adjudicated by the Court, B cannot properly 
claim the land, or any lien thereon, if the Court 
orders that it be reconveyed to W. 


Opinion 30 

Employment—Attorney in Public Employ—A public 

prosecutor in one state may not properly defend a person 
accused of crime in another state. 

In many communities it is the custom for pub- 
lic prosecutors to continue their private practice 
while holding that office. The salaries paid such 
prosecutors are usually small and because their 
public duties do not require all their professional 
time and there is no statutory prohibition against 
their doing so, they have adopted this method of 
augmenting their income. Some states even give 
recognition to the custom by statutes restricting 
the extent of their private practice. 

The statutes of a certain state provide that a 
prosecuting attorney, while holding public office, 
shall not defend, in the courts of the state, any per- 
son accused of crime. The Committee is asked to 
determine whether it is proper for the prosecuting 
attorney of a county in that state, to defend, in the 
courts of an adjoining state, a resident of his own 
state who has been indicted in the adjoining state, 
the attorney having been retained for that purpose 
before his election to public office. 

The Committee’s opinion was stated by Mr. 
Harris, Messrs. Howe, Hinkley, Evans, Gallert and 
Strother concurring. 

The Committee is of the opinion that a Prose- 
cuting Attorney, upon his election or appointment 
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to that office, should promptly withdraw from the 
defense of a person indicted in an adjoining state. 

The preamble of the Canon of Professional 
Ethics reads as follows: 

“In America, where the stability of Courts and 
of all departments of government rests upon the ap- 
proval of the people, it is peculiarly essential that 
the system for establishing and dispensing justice 
be developed to a high point of efficiency and so 
maintained that the public shall have absolute con- 
fidence in the integrity and impartiality of its ad- 
ministration. The future of the Republic, to a great 
extent, depends upon our maintenance of Justice 
pure and unsullied. It cannot be so maintained un- 
less the conduct and the motives of the members of 
our profession are such as to merit the approval of 
all just men. 

“No code or set of rules can be framed, which 
will particularize all the duties of the lawyer in the 
varying phases of litigation or in all the relations 
of professional life. The following canons of ethics 
are adopted by the American Bar Association as a 
general guide, yet the enumeration of particular 
duties should not be construed as a denial of the 
existence of others equally imperative, though not 
specifically mentioned.” 

The second paragraph of Canon 6 states that: 

“Tt is unprofessional to represent conflicting in- 
terests, except by express consent of all concerned 
given after a full disclosure of the facts. Within 
the meaning of this canon, a lawyer represents con- 
flicting interests, when in behalf of one client, it is 
his duty to contend for that which duty to another 
client requires him to oppose.” 

The last Canon 29 
lawyer’s duty to uphold the honor « 
sion, is as follows: 


respecting a 
f the profes 


sentence of 


“He should strive at all times to uphold the 
honor and to maintain the dignity of the profession 
and to improve not only the law but the adminis- 
trafion of justice.” 

It is a well known 
granted courtesies and assistance by the police de 


fact that prosecutors are 
partments, as well as the prosecuting authorities, 
of other cities and counties throughout the coun- 
try. This practice is of great benefit to the admin- 
istration of criminal justice. If prosecutors in- 
dulged in the practice of defending criminals in 
states other than their own, this helpful coopera- 


tion might easily and quickly be withdrawn. Other 
evils, detrimental to the proper enforcement of 
criminal laws, are not difficult to conceive, were 


prosecutors also acting as defenders of those accused 
of crime. Subjectively, the effect of such a prac 
tice upon the prosecutor himself must, in our opin 
ion, be harmful to the interest of the public, whose 
service is the prosecutor’s first and foremost duty. 

Again, the honor and dignity of the profession 
of the law, and its place in public esteem, would, 
we believe, be lowered by such conduct. In Canon 
31, of the Judicial Ethics, we find the following 


statement regarding the practice of law by judges 
in those jurisdictions where a judge is not required 
by law to give his entire time to his judicial duties: 

“In such cases one who practices law is in a 
position of great delicacy and must be scrupulously 
careful to avoid conduct in his practice whereby he 
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. “4: . . — °° to pra 
utilizes or seems to utilize his judicial position i 
rs . e . Pr usines 
further his professional success. | 
to De 


We believe this statement can also properly | ‘ 


said to apply to prosecutors, who should, even 
personal financial sacrifice, be and remain abo “ 
suspicion. (1 
I : 

Opinion 31 ik 

Practice of Law—Preparing articles of incorporation “4 

LC¢ 


by-laws and papers for exchange of stock for property 
services is “practicing law.” p! 
Lay Intermediaries—Attorney cannot properly aid lay 


intermediary in practicing law by accepting employment nt 
from it to do legal work for its patrons. n 
Advertising—Improper for an attorney to permit the - 
use of his name on the printed letterhead of a lay organ- pri 
ization which solicits “law practice.” C 1s 
An attorney in general practice is counsel f yi 
a corporation engaged in the business of incorp rt 
rating companies, qualifying foreign corporatior STROTE 
to do business in various states and acting as res U1 
dent agent of corporations in such states. The cor may n¢ 
poration solicits business from laymen, advertisi: a li 
that its services include (1) the preparation, exat ld | 
ination and filing of Articles of Incorporation in tl LESS 
various states, (2) the preparation of by-laws, (3 twee: 
the preparation of minutes of meetings and (4) act in 
ing on proposals for the issuance of stock in ex voit 
change for property, services or other assets false 
The attorney requests an opinion as 1 privileg 
whether, under the circumstances mentioned, it partner: 
proper for him to permit the corporation to print fessi 
his name on its letterheads and advertising matte uitioner 
as its general counsel. Would the answer be varied in a 
if he were a full time salaried official of the corpora mitted 1 
tion ? ve O 
The Committee’s opinion was stated by M: Canon J 
GALLERT : he law 
The preparation of articles of incorporation, of a 
corporate by-laws, and of the necessary papers for “ clie 
the exchange of corporate stock for property ot =, 
services, seems clearly to require both knowledg« a % 
of the law and the application thereof, and the Com int. 
mittee does not believe that there is any questio1 beats 
but that such conduct is “practicing law.” ‘ an | 
In our opinion, it is improper for an attorne = 
to aid a corporation to practice law, or in any way Fs ‘ pery 
to participate in or sanction such practice, and it hy he 
is, therefore, improper for him to allow his name t pac 
be displayed on the letterheads or advertising mat a 
ter of such a corporation. Furthermore, the solici = ‘ams 
tation of “law practice” is contrary to Canon 27 ye itled 
not only when it is done by the lawyer but als — = 
when he acquiesces in the use of his name in con = 
nection with such solicitation by others SD Ase 
The conclusion would not be different if he fF prs 
were a full time salaried officer of a corporation so ae 
liciting “law practice.” An attorney may properly a hi 
for a salary, devote his entire time to the perform © appl 
ance of legal services for a corporation, provided a 
the legal services performed concern only the cor 
poration’s own affairs, but when he allows it to sell 
his professional services, he violates Canon 35. E 
j mplq 
‘ employme 
Opinion 32 rom accey 
Lay Intermediaries—An attorney cannot properly be § , =) 


associated with or employed by a layman, who is admitted 
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ractice in the Patent Office, when that layman does 
ess under the name of a firm which represents itself 
“attorneys” and “solicitors in patent causes.” 


matter has be presented to the Committee 
has required it to determine whether an at- 
may: 
l Properly | ited with or be em- 
by a firm of pat t agents, known as “A. B. 
k & Company,’ refer to themselves as “at- 
ys,’ the owner t company not being ad- 
1 to practice as vyer but only admitted to 
ute claims in t ent Office 
2) Properly | ssociated with or employed 
d have his nan the letterhead of a firm 
nas “Blank & nk,” wl refer to them 
is “counselor Patent Causes,” although 
yprietor of tl is not an attorney at law 
only adn itt t prosecute patent applica- 
the Patent 
The Committee pinion was stated by Mr. 
HER. 
Under the cit nces stated an attorney 
not properly be iated with or employed 
1 layman, as st sociation or employment 
1 be in violation the spirit of Canon 33 of 
fessional Ethics 1g uinst partnerships 











veen lawyers wil re not all admitted to prac- 
n the local « ts, requiring care to be taken 
1 misleadi ntation tending to create 
lse impressiot1 to the professional position or 
ileges of the 1 tted member, prohibiting 
nerships with « not a member of the legal 
fession, and pt ting holding out as a prac- 
ner one not admitted to practice law and the 
a firm name 1 name of a person not ad 
d to such pract If the attorney be an em- 
of a perso t admitted to practice law, 
n 35 is infring n that the employe’s services 
lawyer are controlle r exploited by a layman 
1y agency, which intervenes between him and 
client, or may do s Furthermore, his ac- 
scence in the use of the word “attorneys” by a 
the owner of h is not an attorney at law, 
be condemned se such designation is un- 
ranted, misleadi: nd apparently intended to 
ve the publi 
For the same reasons, an attorney may not 
perly be associated with or employed by a firm 
h holds itself « being “Counselors in Pat- 
Causes,” when prietor of the firm is not 
ttorney at law The words “Counselors in Pat- 
Causes” imply that the persons using them are 


uses in the courts, so that 
a misrepresentation. Aside 
such misrepresentation by 
e have heretofore held, in 
rney cannot properly allow 
the letterhead of a corpora- 





practice law The same 
rganization which holds it- 
the practice of law 


Opinion 33 


Employment—A law firm cannot properly accept any 


ployment which previous relations prevent a partner 
n accepting. 


In 1903, A, an imbecile, employed the partner- 
of X & Y t nnul her marriage. The part- 
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nership was paid a fee by A’s next friend, and ac- 
tion was instituted to annul the marriage upon the 
principal ground of A’s imbecility. The actual trial 
was conducted by Y, but X appeared personally in 
various matters having to do with the preparation 
and filing of the decree. 

Thereafter the partnership of X & Y was dis- 
solved and X formed a new partnership with C, 
known as X & C. 

In 1928 A, acting through her guardian, 
brought suit against B to cancel a deed secured 
from her, the basis for the suit being her alleged 
imbecility at the time of the execution of the deed. 
X & C accepted employment to represent B but X 
took no part in the trial of the cause. The case re- 
sulted in relief being accorded A as prayed for and 
appeal by B is now pending. 

The questions presented are (1) whether it 
was proper for the firm of X and C to accept em- 
ployment to represent B and (2) whether X can 
now properly represent B on the merits of the cause 
in the appellate proceedings. 

The Committee’s opinion was stated by Mr. 
GALLERT, Messrs. Howe, Hinkley, Harris, Evans 
and Strother, concurring. 

Canon 6 provides that “The obligation to rep- 
resent the client with undivided fidelity . . . for- 
bids the subsequent acceptance of retainers or em- 
ployment from others in matters adversely affect- 
ing any interest of the client in respect to which 
confidence has been reposed.” 

A firm of which X was a member, having acted 
for A, in an action to procure relief on the ground 
of her imbecility, all the members of that firm and 
of every other firm of which any one of them may 
become a member are prohibited by Canon 6, from 
subsequently accepting employment to maintain 
that she was not an imbecile at the time of the first 
suit, or to affect the decree obtained in the first suit 
adversely to the interest of their client therein. The 
relations of partners in a law firm are so close that 
the firm, and all the members thereof, are barred 
from accepting any employment that any one member 
of the firm is prohibited from taking. 


Opinion 34 


Employment—Attorney in Public Employ—Propriety 
of city attorney defending persons charged with crime. 

The Committee has been requested, by a State 
Bar Association, to express its opinion as to 
whether a City Attorney, who continues in private 
practice during his term of office, and who is not 
required by statute to give his entire time to the 
duties of that office, may properly represeat per- 
sons who are charged with crime and arraigned in 
the City Court of that city and who are later in- 
dicted and held for trial in the Criminal Court of 
the county in which the city is located. 

The opinion of the Committee was stated by 
Mr. Hinktey, Messrs, Howe, Evans, Harris, Gallert 
and Strother, concurring. 

We have heretofore, in Opinion 30, stated that 
it is the duty of an attorney in public employ to be 
and remain above all suspicion, even at personal 
financial sacrifice. 

Canon 6 condemns as unprofessional the rep- 
resentation of conflicting interests except by ex- 
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press consent of all concerned after a full disclosure 
of the facts. If the duties of the City Attorney or 
of his assistants include the prosecution in any 
Court of offenders against criminal statutes or mu- 
nicipal ordinances, which is the case in some States, 
this duty would make it improper for any of them 
to defend any person accused of crime, during their 
tenure of an office which makes any of them a 
prosecutor. This would extend to the defense of 
all criminal cases whether within the scope of his 
prosecution duties or not. The consent clause in 
the Canon could not operate in the case of a public 
officer. 

If the City Attorney’s duties and those of his 
assistants are entirely of a civil character as advis- 
ers to the municipality, including the conduct of 
civil litigation to which the city is a party, and if 
he is not required to defend the accused in any court 
in which a city official performs the duties of judge 
or magistrate, we find no objection to his conduct- 
ing the defense of criminal cases. 


Opinion 35 


Law Practice—A lawyer renders professional service 
when he tries an action in a court in which laymen are by 
statute prohibited from conducting trials. 

Law Practice—lInstitution of suits on behalf of others 
is “practicing law,” irrespective of whether or not laymen 
are by statute prohibited from rendering that service. 

Commercial Collections—The institution and trial of 
a suit in a court is not the handling of a commercial col- 
lection, even though the subject matter be the same as that 
of an attempted collection. 

Lay Intermediaries—A lawyer cannot properly allow 
his services to be exploited by a collection concern, credit 
exchange or any similar lay agents. 


A corporation was organized under the name 
of a so-called “Credit Exchange,” for the purpose 
of furnishing its stockholders or “members” with 
credit information and collection service. It se- 
cures its business from its members and solicits 
business houses, professional men and others, who have 
accounts to be collected, to become stockholders or 
“members.” It does a very large collection busi- 
ness and, when ordinary methods of collection fail, 
secures permission from the creditor to start suit. 
The suit is started in a Municipal Court of inferior 
jurisdiction by employees who are not lawyers, 
who file the necessary pleadings, and where there 
is no appearance, take default judgments. 

This Credit Exchange retains a firm of attor- 
neys, who furnish it general advice, attend to its 
corporate matters, draft forms for it, and attend to 
the general legal work that comes up in connection 
with the operation and conduct of its business. 

If there is an appearance in the cases in which the 
Credit Exchange has sued, the matter is set for trial 
and the firm of attorneys is engaged to handle the 
contested case and secure judgment. These attor- 
neys bill the exchange for their services in each 
case, the amount of which bill is added to the 
charge made to the client by the Exchange. 

The question is presented as to whether the at- 
torneys may properly accept employment to try 
these contested cases, or whether their employment 
by such a lay intermediary, who solicits business 
for itself (and, indirectly, for these lawyers) is pro- 
hibited by Canon 35. It is argued that the lawyers 


are not assisting the Credit Exchange to practi 
law, because it is contended that the work done | 
the credit exchanges and its lay employees, in pr. 
paring the pleadings, filing suit, etc., in the M 
nicipal Court, is not practicing law. In support 

this position it refers to an opinion of the Attorn 
General of the State, who holds that one may pra 
tice in the Municipal Court in question with 

being a duly licensed attorney, though that opini 
admits that the question has not been direct 
passed upon by the Supreme Court of the State. 

The Committee’s opinion was stated by M 
GaLLeRT, Messrs. Howe, Hinkley, Evans, Harris 
and Strother concurring. 

A lawyer is rendering professional servic« 
when he tries an action in a court of law, irrespe 
tive of whether or not the statutory law governing 
that particular court prohibits anyone, other th 
lawyers and litigants, from conducting such trial 

The conduct described in the question states 
clear case of the professional services of a lawye: 
being controlled and exploited by a law agency and 
such conduct is contrary to Canon 35. The expres 
exemption from condemnation in Canon 35 of “The 
established custom of receiving commercial collec 
tions through a lay agency” has no application sinc 
an actual trial in a “court of law” is not a “comme: 
cial collection,” even though the subject matter of 
such trial may be the same as that of an attempted 
commercial collection. 

In addition the Committee is of the opinio: 
that the institution of suits on behalf of others in 
any court of law is “practicing law,” irrespective 
of whether the statutory law governing that par 
ticular court prohibits the institution of such suits 
by persons other than lawyers or not. Lawyers 
should not aid or participate in any way in the prac 
tice of law by laymen or lay agencies, nor should 
they in any way sanction the same or profit there 
from. The conduct described in the question is im 
proper, for the attorneys by their actions are fos 
tering the practice of law by a lay agency, as well 
as aiding therein and profiting therefrom. 

On the facts submitted the lawyers are also 
indirectly obtaining business through solicitation 
and, unless warranted by personal relations, which 
this is not, all solicitation whether direct or indirect 
is prohibited by Canon 27. 
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THE RISE AND FALL OF CONSTITUTIONAL 
DOCTRINE 





Constitutional Doctrine or Theory Is a Legal Device to Keep the Fundamental Provisions 
and Inhibitions of the Written Constitution Modern and Responsive to Envi- 





ronmental Changes 


Rise, Restatement and Erosion of Doctrine— 


Creative Evolution and New Legal Species 





By E. F. ALBERTSwoRTH 
Professor of Law in Northwestern University 


IKE the Twelve Tables of Ancient Rome, the 
Federal Constitution has become incrusted with 

a body of legal doctrine or constitutional theory 
most 300 volumes of decisions of the Federal 
Supreme Court, not to mention the great number 
lumes of inferior federal tribunals. These are 
product of national historical development and 
titutional construction by numerous and vari- 

ly gifted legal minds because of the ever chang- 
personnel of the judiciary. That from this 
gle of case law there should have resulted a 
rvelously consistent body of constitutional doc- 
e—the product of hundreds of judges for almost 

50 years of history—free from fallacious reason- 
wrong emphases, and misapplication of the 
Constitution, is too much to expect of any human 
leavor, not even of jurists of the high calibre of 
incumbents of the Federal Supreme Court. 
Weighty evidence of this is to be seen in the nu- 
nerous dissents in the court’s opinions. A group 
f pioneer justices, in a given age, formulate certain 
nstitutional doctrines to bridge the hiatus be- 
een the written Constitution and the factual situ- 
mn in the issues before the court, because the 
nstitutional provisions applicable are not self- 
executing and mean what the judges interpret them 
= to mean; a later group of justices, in a subsequent 
e, perhaps, but maybe in the same era, building 

the premises laid, “modify,” “differentiate,” or 
en—but rarely expressly—“overrule.”? Stated 
herwise, the written Constitution is mediated by 
judicial personnel who approach the constitu- 

nal issues that come before them from various 
hools of juristic thought, or perhaps from socially 
stereotyped viewpoints, both of which influence 
nstitutional construction. Constitutional scho- 
lasticism will construe the controls of the written 
‘onstitution with different results from that of 
mstitutional realism;* the individualist obtains 


“ 





1. This truth is well illustrated by the gradual formulation of the 
ctrine that the Federal power over interstate commerce is not ex- 
usive except in socalled” “national” matters. See the pictery of 
these developments beginning in The License Cases (1847) 0 
4, and Cooley v. Board of Wardens (1851) 12 How. 299, and end- 
g temporarily in Leisy v. Hardin (1890) 185 U. S. 100. The doc- 
ne of a “direct and substantial” restraint on interstate commerce 

State regulations is slowly evolved from the latter case. Cf. “What 
sa Direct Restraint of Trade,” 22 Illinois Law Review, 197. 

2. “The doctrine of stare decisis does not command that we err 
gain when we have occasion to pass upon a different statute. In 
* search for truth throu he slow process of inclusion and exctu- 
n, involving trial and r, it behooves us to reject, as guides, 
e decisions upon such qu ms which prove to have been mistaken. . . 
¢ many cases on the commerce clause in which this court has over- 
led or explained away its earlier decisions show that the wisdom 

this course has been heretofore recognized.” Brandeis, J., dissent- 
g, in Di Santo v. Commonwealth of Pennsylvania (1927) 278 U. § 


“Hours of Labor and Realism 
Law Review, 3958. 
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38. 
8. Felix Frankfurter, in Con- 


titutional Law,” 29 Havard 
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from constitutional restrictions or inhibitions a 
meaning decidedly different from that of the so- 
ciological theorist; the federalist sees justification 
in the Constitution for powers over the constituent 
States that the ardent, but fast dying-out exponent 
of States’ rights, refuses to or cannot see.® Thus, 
because of the incrustation of constitutional doc- 
trine, the real or actual Constitution is different 
from the written or formal Constitution; constitu- 
tional doctrine may be different from the really 
original document ; constitutional doctrine ebbs and 
flows, rises and falls, but the original Constitution 
remains. If this were not so, the written Constitu- 
tion would long since have ceased to onerate, and 
would have in some of its provisions become obso- 
lete ;* the doctrinal creations that result from judi- 
cial construction keep it alive, keep it functioning 
from one age to another. Constitutional doctrine 
or theory is thus a legal device to keep the funda- 
mental provisions and inhibitions of the written 
Constitution modern and responsive to environ- 
mental changes. 


The Rise of Constitutional Doctrine 


Constitutional doctrine, like legal doctrine gen- 
erally, is but one phase of human reasoning, and its 
thought processes must be of the same general 
nature as human reason. Now in reasoning in gen- 
eral there are observable two fundamental tenden- 
cies: 1. To reduce all explanations or events to a 
single principle, to a monism, by means of which 
appearances, happenings, conflicts in experience, 
and various problems are explained in a manner 
satisfactory to ourselves; 2. To generalize from 
particular experiences or particular events to the 
general rule, from the concrete to the universal, 
from the haphazard to the permanent. Both of 
these tendencies are inveterate mental processes; 
whether they are inevitable, or whether they agree 
with reality, is not now the question. But we at- 
tempt to adjust ourselves to new situations by the 
mental picture that we have created; and, as our 
experience enlarges, as our knowledge advances, 
the old monistic principle, the old generalization, 
may be found inadequate to make the mental ad- 
justments. Hence, we re-formulate or re-state the 

4. Penn v. West Va. (1998) 262 U. S. 558: Reilread Comm. of 
Wis. v. Chicago, B. & Q. Ry. Co. (1922) 257 U. S. 563; Note, 
“The Waning Power of the States Over Railroads,” 387 Harvard 
Law Review, 888. 

5. “The Federal Supreme Court and the Superstructure of the 
Constitution,” 16 American Bar Association Journal, 

Reference is had to construction by the Supreme Court of the 
controls of “due process” and “equal of = OO 


as th were construed in workmen’s ition 
New York Central Ry. v. White (1917) 248 © S. 188, 
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older viewpoints to make them inclusive of the new 
elements in our environment; or we reject them as 
untenable, as no longer pragmatically workable to 
explain reality and experience. Being man-made, 
our formulations are not absolute or unchangeable; 
they are variable and thus adjustable. 
trine is a device for articulation of problems in the 
circle of our personal experience, enabling us to 
explain reality or ironment and to adjust our- 
selves to it. 

The judiciary must meet this urge for single- 
ness of principle, this quest for universality of rule, 
in the conflict n statute and constitutional 
prohibition. For this generalized principle serves 
the useful function of enabling persons, to some 
extent, to predict of future judicial 
decision in its application to rights and duties of 
persons and governmental agencies subject to con- 
stitutional restraints. Furthermore, by formulating 
a doctrine the involved, rather than 
merely settling the controversy itself without in 
vocation of doctrinal generalization, it appears as 


I lence, dc C- 


eny 


betwee 


the outcome 


on issues 


though external. rules, and not subjective consid- 
erations or practical solutions, govern judicial deci- 
sion, and thus the judges “find” rather than “make” 


To illustrate: The Federal Constitu- 
| phraseology the taxing of 
Without fur- 


the doctrine. 
tion prohibits in genera 
imports by the constituent States. 

ther constitutional guidance, judicial construction 
reaches the result that this means “foreign” im- 
ports, or those from foreign countries, and not from 
sister States of the | ut when will we have 
an “import,” in what form will it be? Again, with- 
out constitutional aid expressly, the result reached 


Jnion.” ‘J 


by construction is the “original package” doctrine. 
Doctrine now begins to be formulated on the mat- 


ter, viz.: A component State may not tax imports 
from foreign countries in their “original package” 
form. Why is the “original package” device seized 
upon? Because administratively and practically it 
enables persons contesting these taxes, as well as 
the taxing States, at once to know their rights and 
duties, and by striking down a taxing 
statute by the importing State in this form, it in- 
directly prevents the importing State from taxing 
consumers in other constituent States, for the orig 
inal package is not yet commingled with the mass 
of personal property in the importing State. But 
the written Constitution makes no such solution of 
this problem expressly; it is judicial in its 
origin and formulation. H monistic and 
generalized principle has been created: Original 
package goods from foreign countries may not be 
taxed by importing States of the Union; nothing 
decided with reference to when an “original pack- 
age” is really original, or in what form it must be 
to be original; nothing decided as to whether or 
not importing States m under police powers, 
regulate the sale of such packages, if not impose a 
tax. Temporarily, then, the doctrine as formulated 
rests here, until new situations arise calling for re- 
examination of the principle created by the judicial 
pioneers in the case of first impression. 

Similar development and analysis is observ- 
able in other judicially created constitutional doc 
trines, in cases of first impression, or arising de novo. 


because 


solely 


ence, a 


ay, 








7. Brown v. Maryland (1827) 12 Wheat. 419, opinion by Mar- 
shall, C. J The dictum by the Chief Justice, that the same rule 
would apply also to taxes on ts coming from sister States, 
gave the justices considerable trouble later, but it was not followed, as 
seen in Woodruff Parham (1869) 8 Wall. 128 
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Virginia Law Review, 225. 
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tate commerce Limitations on these ju- 
created doctrines—and there are many 
not | argument, and were 


were pressed in 
engrafted by the 


judicial pioneers to the 


rmulations Perhaps, too, they were not 
to the m rument 

Re-Statement of Constitutional Doctrine 

he requirement singleness of issue in 
nd controversies prevents consideration by 

\merican judiciary of collateral questions of 


importance generally if not to the litigants, 
therefore precludes dogmatic generalization 


ctrinal formulati in the first instance. The 
us “invisible radiations” of a doctrine when 
formulated by the judicial pioneers cannot 


be envisaged; in fact, to enter upon such a 
mn would be utterance of dicta, or the per- 
nce of non-judi functions by passing upon 
questions. It would be equivalent to render- 
declaratory judgments without statutory 
rity, or, in cases where the government is 
rested, the rendition of advisory opinions. 


rver, human relationships are not only con- 
ially changing, but they are interrelated in de- 
ly innumerable ways, and cannot, therefore, 


issues, be presented to the 
original doctrinal formula- 
ast in other scientific fields 

The physicist deals with 


ng to singleness 
cilary at the time 
The striking « 


ere most interesting 


a few known elements, and these are grad- 
being reduced to a moumenon not yet dis- 
ble; but the paucity of elements furthers 


rinal statement accurate prediction from 
prophesied combinations and relations. The 
hematician can predict with certainty the 
come of formulat laws. On the contrary, 
lawyer and judge who deal with the infinite 
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liction what the urt in a given litigation will 
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is that are incapable of rigid 
trinal formulation in the first instance, for to 
so would be to define and limit, and thus to 
violations of law 
court which handed 
Illustrative of this 
f the Supreme Court to draw 
demarcat between national and State 
is under the interstate commerce power. 
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resenting an issue a case or controversy, must 
cautious not to originate an absolute doctrine, 
view of the fact that all the ultimate conse- 
1ences, which may be detrimental, cannot be 
isaged; human foreseeability is inadequate; 
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‘ssity of restatement of the original doctrinal 


} 






13 Under the g ctrine f Paul « Virginia (1869) 8 

168, reaffirmed ir \ } Life I > Deer Lodge County 

3) 231 U. S. 49 I f. Kent sce Corp. v. Paramount 

EF rchange Corp 192 262 | xctrine of absolute ex- 

ion 6©of.6 6 6foreign rporatior not interstate commerce, 
ng, Brandeis and | es, ]J., pointing this out in dissent) 


ker 


THE RISE AND FALL OF CONSTITUTIONAL DOCTRINE 


473 





formulation, whether made absolutely or quali- 
fiedly at first. The old doctrine is still repeated, 
but there is engrafted to it a qualification, a restric- 
tion, an explanation of some character. Thus, to 
complete the picture of the “original package” 
illustration already given, the holding later is 
that the doctrine of allowing a constituent State 
to tax original package goods from sister States, 
does not apply where the importing State prohibits 
the sale of the original package because of an an- 
nounced public welfare within the State, as where 
the importing State, prior to the Eighteenth 
Amendment, sought to prevent the introduction of 
liquor because of a State dry policy.** Although 
the State might tax the original package in the 
State, in common with other personal property, 
this would be ineffectual as liquor had been out- 
lawed, and thus such a tax would be a discrimina- 
tion against imports. Hence, the reasoning is that 
to prohibit the sale of the original package after 
once introduced indirectly affects the interstate 
transport of the liquor because it could not be 
with safety sent to the importing State confines. 
But this doctrine in turn will not be applied to 
import of cigarettes even though sealed and in 
their original package when delivered to the con- 
signee in the importing State; original package 
means such size as would be used by wholesalers 
and dealers in the commodity or article of trade, 
not in the size which the consumer himself will 
receive.® Dismissing from consideration other 
factors over a period of three-quarters of a cen- 
tury which might have influenced re-consideration 
of the “original package” doctrine, and assuming 
only logical developmen.: of the doctrine, the 
essential point is that the older doctrine is still 
theoretically upheld within the confines of those 
premises where it was first formulated, but quali- 
fied in other directions where it is believed that 
superior claims press for justification. But quali- 
fication of the doctrine has begun, and this is all 
important.’® In other instances, there may be a 
widening of the doctrine, with perhaps later quali- 
fication or retraction, as new situations present 
themselves which would not be first presented 
owing to the requirement of singleness of issues. 


The Erosion of Doctrine 


From qualification or restriction to slow but 
gradual repudiation is only a question of degree, 
as Mr. Justice Holmes says is true of all distinc- 
tions, but it is vital. A court may expressly re- 
pudiate its own prior formulated doctrine, but this 
will be a rarity where the identical personnel both 
created and repudiated the doctrine. It will be 
more easily done where a later personnel of the 
same court re-examine the work of the predeces- 
sors, and under American theory of stare decisis, 
such practice should not be generally followed.” 
Reference is not now had to the practice of oc- 
casional absolute repudiation, but on the contrary 
to that of gradually weakening, by numerous qualli- 





Hardin, supra, Note 1. 

15. Austin v. Tennessee (1900) 179 U. S. 843. 

16. See the impressive list of decisions given by Mr. Justice 
Brandeis in Di Santo v. Commonwealth of Pennsylvania, supra, Note 
2, “overruling” or “qualifyine” earlier doctrines, especially as to what 
is a “direct” restraint of interstate commerce on the part of State 
regulations. 

17. As for example, in Terral v. Burke Construction Co. (1922) 
257 U. S. 529, Taft, C. J., saying the earlier cases could not be 


14. Leisy v. 


reconciled, and that the minority opinions had now become the law. 
The earlier doctrines began with 
Continental Ins 


Home Ins. Co. v. Morse, 20 Wall. 


455, and Doyle v Ce., 94 U. S. 585. 
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fications and exceptions, a conceded doctrinal de- 
velopment so that paradoxically speaking, there is 
left of it only an empty shell. Dissenting opinions 
attacking the older formulation which may in their 
view be mechanically repeated by the majority, 
swell the torrent of the erosive process, further 
weakening and gradually undermining the con- 
ceptual inheritance, like the scriptural illustration 
of the house built upon sand. While expressly 
disavowing repudiation of the formulated doctrine, 
a court at the same time may employ certain de- 
vices by which the process of erosion is furthered. 
Some of them are: 1. Counsel did not in the earlier 
case which created the doctrine call to the atten- 
tion of the court certain facts which are now avail- 
able, or brought to its attention; 2. The rule as laid 
down in the earlier case and the language there 
used must be taken only in connection with the 
facts and issues there presented, and, if stated too 
broadly, was, at the most, dictum, and cannot be 
extended to the new situation here presented; 3. 
The doctrine earlier enunciated can have no ap- 
plication to the facts now before the court, for 
these facts are radically different and do not come 
within the accepted rule; 4. Argument to the con- 
trary is not convincing, for “the mere statement of 
the proposition carries its own condemnation with 
it.” These, and possibly other, trump cards the 
judiciary will always possess in the game of litiga- 
tion, by means of which the judiciary holds the 
balance of power. Hence, prediction of decision 
is uncertain; but can these methods be condemned 
in view of the complexity of human relationships 
and the delicate balance of the scales of justice? 
Must there not be flexibility and concreteness in 
judicial treatment of issues, and especially so where 
attacks are made on statutes as in conflict with 
organic law, where numerous and paramount in- 
terests are at stake which were not clearly in the 
judicial consciousness when the pioneers were 
engaged in doctrinal formulation? Must the judges 
not be somewhat of legislators in the interstices as 
the latter present themselves in the juridical net- 
work of complex human relationships? 


Creative Evolution and New Legal Species 


That there have thus far been no new species 
in an organic sense, and that what appear to be 
such revert to type under the inexorable laws of 
Mendel, remains the insuperable objection to the 
theory of organic evolution as at present formu- 
lated. But in legal doctrinal formulation, out of 
the fertilization of qualifications of doctrines, and 
the application to new situations of facts, with 
emphases of new-age requirements, there may 
result through the process a new legal species. A 
certain formulation is tested in the crucible of 
experiment and found to be wanting; it is qualified, 
eroded, and finally expressly repudiated, and like 
the phoenix bird, a re-birth is at the same time the 
result. 

Striking development resulting in a new con- 
stitutional doctrinal creation is to be seen arising 
from the vagaries of treatment that foreign cor- 
porations, with their claim to do business in the 
admitted State, have undergone in their asserted 
right to remove cases to the federal courts.”* For 

18. As seen in Terral v. Burke Construction Co., supra, Note 


17; and see Charles Warren, “Federal and State Court Interference,” 
43 Harvard Law Review, 345. 





presented. 





dealing with this problem the early doctrine, 
ated by the Federal Supreme Court, was to uph 
the claim of the State against the foreign corpo- 
ration on a theory of waiver of its right to wi 
draw its cases to the federal courts by its entering 
the jurisdiction of the State to do business; lat 
this doctrine being found not inclusive enoug! 
deal with situations where the State prohil 
such removals to the federal courts after the 
eign corporation had entered the State, anot 
theory was advanced, namely, withdrawing 
right to do business if it did so withdraw its cases 
for hearing by federal courts. In the formulati 
of these distinctions and qualifications, numerous 
dissents occurred which aided in the erosive proc- 
ess. Finally, a new personnel having gradually 
obtained control of the court, the old doctrine of 
absolute right of the State to prevent removals 
of cases against foreign corporations to federal 
courts, is repudiated entirely, and the doctrine c: 
ated out of the old, that the right to take one’s 
cases is superior to the claim of the State to lay 
down conditions of doing business in the confines 
of the State. Thus a new legal species is created 
Similar developments are traceable in other de 
The question how far the vendor of a pat- 
ented machine may require of the buyer that | 
deal restrictively with the vendor for articles used 
by the machine has had an interesting develop- 
ment ;'’® so has the question what is a direct, as 
opposed to an indirect, restraint of interstate com- 
merce by State regulations ;” how far the States 
may bargain away in a contract their taxing pow 
ers ;** how far, through reserved power of eminent 
domain and police, the States may impair the obli 
gation of contract;?* how far restraint of trad 
statutes of the Federal Government became grad 
ually, but surely, transmuted into judicial creations 
different from the letter of the law; how far 
States’ rights doctrines dissolved before an omni 
present federalism ;** to what extent the treaty 
power gradually dominates State claims, and cures 
defects in federal statutes enacted without power ;** 
and numerous other variations. Throughout these 
developments one is confronted with a panorama 
of moving, scintillating thought, passing on to new 
conceptions, from single and universal proposi 
tions, to qualifications, extensions, repudiations 
and re-creations. In theory, there is a body of 
predictable and standard doctrine explanatory of 
the written Constitution; in fact, there are only 
individual applications, in a vast number of factual 
situations, which may or may not be followed by 
the same court in later cases where new angles are 
Stated philosophically, we have instead 


sions. 
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nism and absolutism, pluralism and rela- 


The Value of Doctrine 


doctrine thus is created, qualified, eroded, 
ated, and then re-created, as new situations 
nt themselves and as knowledge enlarges, of 
t value is it in constitutional interpretation and 


truction? Its large value is that it forms the 
nn between the letter of the written Constitu- 
and the issues of the case or controversy de- 
ling solution the conflict between statute 


organic law; this judicial mediation is the nec- 
ry link between the formulation of the past, 
embodied in the Constitution, and the require- 
nts of the present, as exemplified in the statu- 
enactment. The immediate need is that of the 
ants, the ultimate one that of the public in gen- 
who, from the decision, may forecast rights 
duties. Moreover, doctrinal theory tends to 






become externalized, controlling judicial decision 
in future cases of similar factual situation, thus 
preventing arbitrary analyses and judgments. Just 
how far doctrine controls the conclusion reached 
by the courts is conjectural ; some would deny that 
control entirely, placing other factors as control- 
ling decision. But the fact that the judge is part 
of the environmental thought of the age would 
seem to make most strongly for his control, to 
some extent, by it, without perhaps his conscious 
knowledge. The individual mind consists partly of 
the social mind in which he is enmeshed.** Hence, 
the judge is not entirely a “free juristic person” in 
reaching as well as formulating his judgments. 
Here is where doctrine enters. Nonetheless, doc- 
trine rises and falls through judicial creation be- 
cause external environmental requirements are 
mutable, and because law itself is a device for 
meeting these needs. 


26. Cardozo, “The Nature of the Judicial Process,” ch. 3, 
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lime Has Come to Make a Direct Effort to Solve the Problem—Improving the Course of 
Study and Bar Overcrowding Are Two Distinct Matters—Limited Function of Bar 
Examining Boards—Function of the Law Schools—Suggested Program 





By Cuarvtes H. KINNANE 
Dean of the Law School of the University of Wyoming 


[ IS apparent to even the most casual observer 
that the legal profession in the United States is 
becoming aware of what might be called the 
roblem of a threatened inundation of the bar. It 
submitted that if there is such a problem—and 
there certainly appears to be ample evidence of the 
ct that there is—the time has come to make a 
rect effort toward its solution. 
For the purpose of the present discussion, such 
evices as holding out ratings to law schools, in 
rder to induce them to raise admission require- 
ents; the failing of high percentages of the 
pplicants for admission to the bar, and the insist- 
ce that the local boards of bar examiners shall be 
ven more strict, are called indirect methods of 
andling the problem. 
Improving the Course of Study and Bar Over- 
crowding as Two Distinct Matters 
Since 1920 the American bar has been making 
in effort to improve the course of study, largely 
through lengthening the course, but of course by 
means of other devices, such as withholding the 
ratings given by the American Bar Association to 
schools which comply with other requirements as 
to admission, faculty, library, etc. As a means of 
mproving legal education in the United States, the 
effort has had notable success. After ten years of 
controversy within the ranks of the American Bar 





Association itself, the last two years have witnessed 
a final and unquestioned upholding of its policy, 
dating from 1920, that it should approve only law 
schools requiring a two-year pre-legal course, fol- 
lowed by a full three-year law course, given in a 
law school with an adequate faculty, library and 
other facilities. 

The Association of American Law Schools has 
likewise adopted a very similar policy, and by refus- 
ing membership to schools which did not supply 
facilities, and conform to policies approved by the 
Association of American Law Schools, has had 
notable success in contributing to the cause of im- 
proved legal education in this country. 

We are not concerned here with the validity of 
the policy adopted by both of the associations just 
mentioned. That the policy has contributed greatly 
to the improvement of legal education cannot be 
questioned. The situation has changed in the last 
ten years from one where pre-legal requirements 
were the exception rather than the rule, and where 
the course of legal study might be anything from 
six months or a year upward, to a situation where 
approximately forty per cent of the law schools in 
the country are complying fully with the require- 
ment of a five-year course, and where a number of 
schools are requiring a six- or seven-year course, 
and where many schools not approved by the Bar 
Association and not admitted to membership in the 
School Association, are substantially complying 





with the five-year course requirement, and may be 
expected to comply fully with all requirements of 
both associations in the near future 

ut while the adoption and enforcement of the 
policies of these associations has had a notable suc 
as a means of improving legal education, the 
requirement as to a lengthened course of study has 
not tended in the least to solve the problem of an 
overcrowded bar. 

As a matter of fact, it is doubtful if the policy 
as to improvement in education was ever 
designed to solve the problem of an overcrowded 
bar. There seems to be no reason why the Ameri 
can legal profession cannot take full credit for an 
honest motive in the matter of raising law school 
standards, without incurring the suspicion of a hid 
den motive to limit the number of attorneys ad- 
mitted to the bar. As a matter of fact, the length- 
ening of the minimum approved course to five years 
can be and is defended on its own merits There are 
not lacking those who contend that a six-year or 
seven-year course should be the minimum Further, 
it can be pointed out that in 1920, when the first 
significant action was taken on the matter of a 
longer law course, the present problem as to over 
crowding had not arisen. 

In any case, however, law school enrollments 


cess 


legal 


have increased by leaps and bounds in the last ten 
years. While the true explanation doubtless lies 
elsewhere, it would almost seem that raising admis 
sion requirements only served to increase the num- 
bers of students who wished to get into the schools. 
Notwithstanding some slight decrease in law school 
enrollments in the last two enrollments 
have increased enormously since 1920, and the in- 


years, 


crease has been out of all proportion to the needs 
that might be expected as a result of increased pop- 
ulation. Nor is there anything in the figures of the 
last two years to indicate that enrollments will not 
continue to increase. 


The American Bar in 1940 


Since it is proposed to treat the problem of 
overcrowding as one separate and distinct from the 
problem of improving legal education, it might be 
well to pause a moment to consider some figures 
which may tend to indicate what the problem of 
the next ten years is likely to | 

The actual figures at the present time are sub 
stantially as follows: There are now in the United 
States approximately 150,000 lawyers and 50,000 
law students. By making a short and simple arith- 
metical calculation one can arrive very quickly at 
an astonishing prospect. In three years the profes 
sion will be increased by approximately fifty thou- 
sand new lawyers. There will of course be some 
failures in the law schools. On the other hand 
increases in enrollment may offset those losses. At 
the end of another six years it seems possible that 
there will be another addition of fifty thousand new 
lawyers. At the end of ten years it does not seem 
improbable that there may be a total increase equal 
to the number of lawyers now in practice. 

Of course, some replacements will be necessary 
due to death, retirement, etc. If roughly it is esti 
mated that the average lawyer practices for twenty- 
five years, the necessary replacements—if we con- 
sider the present situation ideal—should approxi- 
mate four per cent a year of the present number of 
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150,000. On this basis about 60,000 new lay 
could find places in the next ten years 
population, if estimated to be the same for the 











as for the last ten years, might also supply | — 
for another 15,000, so that 75,000 at the most 
be needed. We are, however, if the present sy 
continues, likely to have approximately twice 
number. 
It will hardly be contended that such a 1 
pect is not thought-provoking to those who 
interested in the future of the profession. Ev 
we admit that increased wealth as well as incr 
population is to be considered, and even if wea 
that many law school graduates do not enter into a 
practice, still the prospect affords food for thoug 
The ordinary economic processes which pe! t t 
the survival of the fittest and the elimination of 
unfit, appear to be too wasteful to the individ 
eliminated, and too harmful to the public in ger 
to be relied on as the only means of solution, 
is possible to find better ones. The waste invo 
when a student is allowed to invest years of his 
life and several thousands of dollars in acquiringa | 
legal education, only to be denied an opportunit 4 
practice his profession in the end, is apparent t 
But if this were all, we might be content to let | 
take his chance, as in other fields of competiti 
There are many, however, who have a lively feeling 
that the matter of professional service is to be 
tinguished from the ordinary competitive commer 
cial fields because of the grave danger of injury 
the public in general from the lowering of prof 
sional standards which are likely to attend too ke« 
competition. The client of the lawyer, unlike th ; 
customer of the merchant, is too likely to be the 
tim, rather than the beneficiary of the fiduciary re 
tionship which exists between lawyer and client 
the struggle for surival in the profession become 
too keen. 
To those who take this point of view, then, tl 
question immediately presents itself, “What is t 
be done, and how?” 
Limited Function of the Bar Examining Boards ; ‘ 
One of the “indirect” solutions which has bee 
attempted is to put pressure on the boards of ba : xat 
examiners to reduce the numbers of those admitted i If ¢] 
to practice. Another manifestation has been th : 
tendency to blame the examiners for allowing s t! 
many to secure their licenses. At first glance, this S situ 
indirect attempt to solve the question might seen in 
to be effectual. The number of applicants failed by ee! 
the various state boards has increased at an aston pe 
ishing rate. Arizona, for example, in 1929 failed . 
85% of the applicants. In 1930, Kentucky failed J that 
70%. These figures represent extremes, but the t 
normal situation is not so far from these as might m 
be expected. Figures for 1930 show that for 35 ) LW 
jurisdictions, 14 states failed 50% or more of the c: 
applicants. Twenty-two states failed 35% or more 9 
The average for the country is close to 40%. (Thess irn 
figures are taken from The Law Student, May and a 
October, 1930 numbers.) Under these circum i ne 
stances, we might well suppose that the boards of §& ( 
examiners are doing all they can, and even in some 
cases, more than they should. 4 
But if the New York experience is anything to 
go by, the heavy-failure system will not solve the [§ scho 
problem. In spite of a high percentage of failures § les 
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state overt period of years—602% were 
June, 19 ipplicants for examination 

1 undimin num bers. According to a 

ude by M1 J. Wickser of the New 
Law Examiners, the Board feels that it 

hat o ly 5 he applicants are kept out 
oh-per« failure” method. And if 

ser is correctly understood, his position is 

h this expe ce to inform us, the bar 

t insist that the examining boards assume 
esponsibility for the numbers admitted to the 
why shou t be impossible to keep out 

in 5% of the applicants for admission, when 

ly 50 r When we inquire into 
itter we aré nced that it is about as it 
be, and that it should not furnish ground 
iplaint ag examiners. Let us con- 
hat the examinations are designed to test the 
1 studs is completed a three-year 
nstruction, and that the student has in- 

1 at least five irs, and some thousands of 
in securing that instruction. When he comes 
ke his first ex ition, and fails, he has too 
of an investment 1! his legal education to give 
e idea of practicing law. His only alternative 


Six 


preparation months 
ith three and a half years of preparation, he 


be able to s a three-year examination. 
idditional pre on totalling four years, or 
ind a half or five years, if he is any good at 
e should be al compete with three-year 
ents and get 9 Especially is this so 
en his sch lies are supplemented by a 
rkship in an offices In fact, we come to wonder 
v the ultimate 5 kept out. 
Nevertheless e face this proposition: That 
the bar examini! tivity is for the 5% or so 
re ultimately kept out of the ranks of the 
fession. Is the game worth the candle? Why 
give the schools the diploma privilege and save 
the trouble and time spent by the examining 


ls. The point ‘ourse, that it is the prod- 
| I 


f the schools tl he boards are working with. 
the graduates of those very schools that the 
xaminers fail so numerously, in many instances. 
the slight control h the boards of examiners 
cise were withd1 n, the freedom left thereby 
the schools might abused so that the present 
tuation might be st more aggravate 1 Notwith- 
nding the fact that the diploma privilege has 
n granted in sor lozen or more states, it 
ns good policy t ntrol the schools by having 
ard of exami! It is submitted, however, 
the primary function of the examining boards 
uld be to check on the schools, but not to limit 
issions to the bar If schools cease to be in fact 
independent board 


Y 





ic 


schools, it is well to have an 
call attention to tl ct, but if the schools give 


adequate cours« ipply adequate facilities and 
rn out an adequate product, it seems that that is 

the boards of examiners can guarantee Our 
<perience shows that they cannot in addition solve 

problem of lin ge admission to the bar. 

The Function of the Law Schools 

While the examining boards cannot, the law 
hools should not expected to serve as agen- 
s for limiting admission to the bar. 
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The law school, and particularly in the case of 
the university law school which dominates Ameri- 
can legal education today, is primarily an educa- 
tional institution. Its mission is to educate and 
to invite the youth of the country to take the ad- 
vantages offered. Consistent with its mission, the 
university or tax-supported law school should not 
attempt to limit enrollment, or discourage young 
people from availing themselves of the opportuni- 
ties offered in the school. On the contrary, it should 
render the service it is designed to render, to as 
many people of the state as possible, provided only 
that students obey the rules and do a satisfactory 
quality of work. It is totally foreign to the func- 
tion of such a school to serve as a bar limiting 
agency. It serves its purpose only when it edu- 
cates as many people as possible and so contributes, 
as it should contribute, to the general cultural level 
of the state. 

This position is maintained, and is the only 
one that can justifiably be maintained, even in face 
of the fact that the law school is a so-called “pro- 
fessional For underlying its function of 
giving professional education is its function of giv- 
ing educational advantages in a broader sense. 
While it is conventional to refer to the law schools 
as professional schools, does anyone doubt that if 
the true function of education is to acquaint stu- 
dents with the world they live in and the people 
they live with, the law school course is as well 
adapted as any other to serve this function? Even 
the liberal arts colleges insist that the student 
should begin to specialize at the beginning of his 
third year in order to comply with requirements 
as to major and minor fields of study. The law 
school does the same thing, and while it offers only 
one field of major study, that field comprehends the 
whole field of government, economic activity, social 
relations, and in short practically the whole field 
of human activity as a necessary incident to the 
acquisition of the professional point of view, the 
professional learning, and the professional tech- 
niques. If a student, or if his parents, for him, prefer 
that he secure the “liberal” education available in a law 
school to the “liberal education in philosophy or his- 
tory, etc., obtainable in the arts colleges, it is not the 
function of the university or of the law school to 
deny him this opportunity, even if at the close of 
his studies he may decide to seek admission to the 
bar. And certainly he should not be denied the 
opportunity in case he does not wish to practice 
law. 

There is further no reason for denying admis- 
sion to the student interested in governmental ad- 
ministration who wants a legal education., There is 
no reason for denying admission to the commerce 
student, who wishes to have a knowledge of law 
to use with his business. And so it goes in the case 
of those primarily interested in economics, sociol- 
ogy, and other fields. The law school should invite 
them all, and discourage none of them. 

If we wish therefore to put a proposition as to 
the function, even of the professional law school, 
we should keep clearly in mind that it is as follows: 
The primary function of the professional law school 
is to teach law. That is a very different thing from 
saying that it should teach law to as few students as 


school.” 
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possible. It is also a very different thing from saying 
that it should limit admissions to the bar. 

Again with our system of state, as distin- 
guished from national, control of admission to the 
bar, there are problems of a competitive character 
that the local law schools are not able to deal with, 
even if they could or should. Suppose a local law 
school should adopt excessively high requirements 
for admission and graduation in the misguided 
view that the responsibility for an overcrowded bar 
rests on it. The result is to drive many of its own 
students away from their own state university law 
school to nearby competing schools. This has the 
disadvantage of depriving the student of the advan- 
tages which his local school is designed to serve, 
of forcing the student to acquire his education in 
an environment where he will necessarily miss con- 
tacts and acquaintance with local state problems, 
and all to no valuable purpose whatever. For the 
student after finishing his law course at some out- 
of-state institutions comes back with only the nor- 
mal preparation, takes the bar examination, gets 
through, circumvents the policy of the local school, 
and enters into the practice of law. The only com- 
fort, if it be a comfort, to the local school is that 
it has tried without success to keep that student 
from securing admission to the bar, that it has tried 
without success to perform someone else’s task of 
limiting admissions to the bar, and perhaps a 
holier-than-thou feeling that its standards are above 
those of its neighbors. 

But the main point to be kept in mind is that 
the function of even the professional school is to 
educate. It should of course have proper require- 
ments as to admission and graduation. It is none 
of its affair, however, how many students are ad- 
mitted to the bar. And as just indicated, the im- 
position of unduly high requirements simply frus- 
trates the function of the school and contributes 
nothing to the solution of bar overcrowding. 


Dissuasion From Undertaking a Law Course 


Under our present method of procedure, there- 
fore, the schools in carrying out their function in- 
vite all and sundry to take advantage of the edu- 
cational opportunities available. That the invita- 
tion is a dignified one does not alter the case. On 
the other hand, the boards of examiners are doing 
all they can to discourage those who have finished 
their courses from entering the practice of law. 
That we call it eliminating the unfit does not alter 
the case. Facts are facts and euphony is eliminat- 
ing the unfit, but they both mean the same thing 
when bar examination failures normally reach 50 
per cent or more in many states. But in any case 
the schools seem to be having the advantage. 
Swarms of students apply for admission to the bar, 
and an ultimate five per cent or so are kept out (if 
the New York figures are at all typical). And this 
situation seems to be inevitable under the present 
method of “bushwhacking” graduates as they ven- 
ture near the professional circle at the close of their 
law school studies, through the failure of forty or 
fifty, or even sixty per cent or more of them on the 
bar examinations. This method, as we know, is 
ineffectual. 

What is needed, therefore, is a direct frontal 
attack on the whole probiem. This attack involves 
some method of dissuading students from taking 


advantage of the educational opportunities in 
schools, in the beginning, rather than a rear p 
method of sniping at the forces of the graduat 
they wear down the examiners in their ende 
to secure professional standing, after they hay 
vested too much in their legal education to 
sider any other means of livelihood. If fu 
military metaphor is permissible, what is needed 
is something that will prevent them from gettir 
into a position where they have burned 
bridges behind them, or nailed their flag to 
mast, so that the only thing left to do is to figh 
admission. 

This attack involves a direct approach t 
matter of raising local state bar admission requ 
ments—not school admission requirements—t 
point where the examiners will be relieved 
useless burden of trying to disable five per cent of 
the “enemy,” and where the schools will be reli 
of the impossible position of being required to edu- 
cate, and at the same time to deny education to 
those who come to them for it. The plan involves 
nothing less than a deliberate program to induce 
legislative or other authorities to raise local re- 
quirements to a point where the surplus of law 
students will be discouraged in the beginning from 
attempting to surmount the barriers. 

There is a fundamental question of justice, and 
of serious economic and social waste, in allowing 
the student, as at present, to invest years of time 
and effort, and hundreds and even thousands of 
dollars in securing an education, and in leaving 
the barriers to professional standing low enough 
to tempt him to try to surmount them, and then 
when he makes the trial turn him back on 
euphonious plea that he is unfit. This is in 
case of those who are ultimately denied admission. 
As already noticed, the majority refuse to be turned 
back and take their places among us. Neither 
solution appears to be satisfactory. 

lf, however, the local authorities can be pre- 
vailed upon, and they must be prevailed upon if 
an adequate solution is to be reached,—the stand- 
ards for that state can be fixed at a sufficiently high 
level to accomplish several desirable objects. Those 
without serious purpose will be discouraged at the 
start from undertaking a law course. The schools 
will be relieved from the embarrassing position of 
being expected at the same time to limit admissions 
to the bar and educate as many as possible. The 
bar examiners will be relieved of the present in- 
effectual effort to limit admission to those appar- 
ently most fit. There will be no embarrassment to 
a school which wishes to adopt proper professional 
standards of education, in seeing its own students 
driven to schools with lower standards, from which 
they can return and secure admission to the bar. 
There will be no dependence upon voluntary action 
by the schools or upon the ineffectual efforts of the ex- 
aminers who are working on a proposition they are not 
given the power to handle. 

In short, to use a concrete illustration, suppose 
the legislature required four years of pre-lega! 
study, followed by three years of law study. The 
schools of course would have to meet this require- 
ment. In meeting it they would not be violating 
their duty to educate. It would rest with the stu- 
dent whether or not he wished to meet the require- 
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for admission the bar. The examiners 
have many less papers to grade. In fact they 
probably depe 


entirely on the seriousness 
ld undertake such a long 
best guarantee of his fit- 
to practice law vided the school attended 
red an adequate standard of work. 
\s a final consequence, the boards of examin- 
ght be relieved entirely of their futile efforts 
m the tide, and be made a body whose sole, 
hose most useful function in the last analysis, 
is in fact at the present time, is to check on 
are doing an adequate 
legal instruction they give. 


student who wouk 


of study, as the 


hools to see tl { they 


of work in the 


issumption would be that after periodical in- 
vation, the course, if approved, is adequate, 
eraduates should be admitted to the bar with- 
further examinatio1 If a school is not ap- 
l, its graduate ould be examined until the 
is again approved, when again examinations 


be dispensed Ultimate dependence, of 


se, under this iggestion, is to be placed 
general requirements as to length of course, 
to reduce the number attending the schools, 
the number apy ng for admission to the bar. 
This involves more matters. Before the 
nized bar can take this position it must openly 
iowledge that tl isa problem of overcrowd- 
g, and it must keep this problem distinct from 
problem of improving legal education. The 
nd matter is to obtain the necessary /egal sanc- 
s which will | nding both on the schools 


on the students seems that conditions are 


that we are forced to notice the first matter. 
granting that there will be difficulties with 
second, and that it will not be easy to secure 
slative or other necessary sanctions, it is also 
tain that we will find no adequate solution to 
problem of an ercroowded bar until those 


There is also this saving 
authority for high require- 
ents, the bar will have to demonstrate to the local 
wmaking bodies that those requirements are nec- 
ary. If those bodies are once satisfied, however, 

they are necessary, that state is from that time 

vard protected fr an influx, either from local 
hools, or from those outside the state. On the 
ther hand, if the requirements of the local juris- 
ction are such that such barriers are not neces- 
ry, it will be practically impossible to obtain legal 
unction for the barriers. It seems inconceivable 
that monopoly simply for monopoly’s sake will be 
permitted 

Thus each state 
situation and its lo 
ence will be 


hculties are overcome 


ture: To get leg 
r 


s 


is made the judge of its locai 
needs. No outside interfer- 
When, however, those 
needs are determined, a suitable scale can be set to 
meet them by a rule of positive law which will 
eliminate the present necessity for relying on the 
direct methods of depending either on the schools 
on the examiners 
The sole remaining question is, “Are we con- 
inced that the public welfare demands a limitation 
n the number of students admitted to the bar?” 
\nd if we iced, ourselves, we can con- 
vince the legislatures And when we convince the 
egislatures—or the courts where they control ad- 
mission—we will make a direct attack on a prob- 
lem that needs a remedy, and we will have started 


necessary 


are convil 





on the only possible path that leads to an adequate 
solution. We have tried publicity, and holding out 
rating to schools, and high percentages of failures 
on bar examinations. We have in short tried all 
but the direct solution of the problem. 

Is it not time now to face the problem squarely, 
admit, if the evidence warrants it, that bar limita- 
tion is necessary, and proceed to a direct solution, 
divorcing our contentions if necessary, from any 
separate and distinct problems as to improving edu- 
cational requirements for legal practice, and placing 
our demand on the frank and open ground that the 
welfare of the profession, and the welfare of the 
general public require not only a course of ade- 
quate legal training but a limitation upon the num- 
bers who are to take that course? Is it time to 
take a second step? The first step has led to im- 
provement in the schools. There still remains the 
question of overcrowding. 


The Utah State Bar Organization Act 


The Act provides for compulsory membership 
in the State Bar and includes as its original mem- 
bership all persons now admitted to practice law in 
the State. The government of the Bar is vested in 
a Board of Commissioners, seven in number, elected 
from seven divisions of the State, which divisions 
correspond approximately to the different judicial 
districts of the State. Members of the Bar elect 
Commissioners from each of the divisions for a 
term of three years, except the Commissioners first 
elected who hold office for one, two and three years 
respectively, as determined by lot. The Board of 
Commissioners from its members elect a President 
and Vice-President of the Bar and a Secretary, who 
may or may not be a Commissioner. Annual fees 
of $5.00 are paid into the State Treasury to be paid 
out only on certification of the commissioners for 
State Bar purposes. 

The authority conferred upon the Board of 
Commissioners divides itself into three general sub- 
jects, viz: the promulgation of rules governing ad- 
mission to the practice of law both by examination 
and by reciprocity; the promulgation of rules gov- 
erning the conduct of members and having to do 
with disciplinary action against members and with 
the prosecution of all persons unlawfully practicing 
law; the power upon request of the Legislature, 
Governor or Supreme Court, to investigate ques- 
tions of jurisprudence, matters relating to the 
courts of this State, practice and procedure therein, 
practice of the law and the administration of justice. 
All rules recommended by the Board of Commis- 
sioners must be approved by the Supreme Court. 

Under the first power it is assumed that, as 
conditions warrant, the standard of admission to 
practice by examination will be elevated and the 
requirements for admission by reciprocity will be 
so fixed as to insure a thorough knowledge of the 
applicant’s antecedents before admission. Under 
the second power it is believed that the fund avail- 
able to the Commissioners will permit investigation 
and prosecutions that will substantially improve the 
standard of ethics of the profession ; while under the 
third power substantial benefit, it is believed, can be 
rendered to the State by the Bar in pointing out 
defects in practice and procedure that now exist. 








JUDICIAL TECHNIQUE 


Eighteenth Century “Fundamentalist” Conception of the Law and of the Function of the 
Judge in Applying It—Reaction to Certain Extreme Views of Judicial Technique 
Today—A Working Compromise—A Practical Aspect of the “Realistic’’ Theory 


By CHESTER ROHRLICH 
Member of the New York City Bar 


went almost un- 
nineteenth cen- 


fact 
and 


UDGES are men. That 
noted in the eighteenth 


turies. Today it is the major theme of discus- 
sions of the judicial process. The pendulum has 
swung. 


It is impossible to comprehend the nature of 
this revolution without at least a glance at the 
whole field of legal theory. 

The common-law was the result of many influ- 
ences. The Germanic tribes contributed the 
notion of a law consisting of customs, mores, which 
bound the sovereign as well as the citizen and which 
could not be changed; in that static Gallic culture 
every perceptible change was regarded as an evil 
deviation from the good old ways. From Aristotle 
came the philosophical justification for the “su- 
premacy of law,” and by King John in Magna 
Charta it was given civil recognition. For many 
years it was doubted whether even Parliament 
could “legally” change the common-law which “pos- 
sessed the mysterious sanctity of prescription” and 
was “invested with a halo of dignity peculiar to the 
embodiment of the deepest principles and to the 
highest expression of human reason and of the law 
of nature implanted by God in the heart of man.” 

The same intellectual revolt against leaving man 
subject to unpredictable, unavoidable, fortuitous oc- 
currences which in the seventeenth and eighteenth 
centuries resulted in the formulation of the great 
rules governing the physical world, gave added 
impetus to the formulation of rules of law intended 
to protect man against capricious governments and 
to make social life predictable and certain. In the 
formulation of its principles and in the development 
of the method of their application, English law bor- 
rowed heavily from the ancient Roman jurists who, 
“by means of a subtle dialectic learned from the 


Greek rhetoricians, organized and classified the 
means by which every legal problem could be 


brought to a solution and thus created a sort of 
written reason satisfying to the mind and the sense 
of equity.” Logic became the instrument of the 
judge. The process of coordination continued until 
early in the eighteenth century when by the definite 
acceptance of the doctrine of stare decisis the com- 
mon-law achieved all the characteristics which dis- 
tinguish it. 

It had definitely become a system of rules. 
The “rules” were there. The law exists before 
judicial decisions. It was the function of the judge 
to find the appropriate rule and to enunciate it. He 
found it in the decisions of his predecessors. The 
applicable rule became the major premise of the 
judge’s syllogism. The facts, the minor premise. 
And thus by a mechanical logic the correct decision 
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was produced. The judge did not “make” any 

It was all impersonal. Each lawsuit could have « 
one possible “correct” result. Everyone sufficient 
learned in the law who knew the facts could rea 
the same decision if he “only did his sums « 
rectly.” To enable his successors to adhere to the 
doctrine of stare decisis by which all good judges 
were bound, the judge would write an opinion—the 
written report of his exercise in logic, setting fort! 
the governing rules quoted from authorities cited 
to show learning and research, the facts of the case 
and the inevitable conclusion. Obviously under su 

a system of “phonographic” judgment any conside: 
ation of the judge’s personality was utterly irre 
vant. Common-law judges were not-oriental cadil 
empowered to make law, to exercise discretion 
to decide contrary to “law.” This “fundamentalist 
view of the law found brief summation in the clic! 
“a government by law, not men.” 

A reaction was bound to set in. The humorist 
who referred to the Supreme Court as “the court of 
last conjecture” well caught the new spirit. Tl 
continental jurists discussed “free judicial d 
cisions.” Our own Judge Holmes called attention 
to the considerations of public policy and social 
advantage that were necessarily involved in de- 
cisions of constitutional questions. Pragmatisin bé 
came the American philosophy. The old accepted 
rules of physics and mathematics were subjected 
experiments and doubted. There came relativity 
the quantum theory, the second law of therm 
dynamics. called attention to th 
changes in civilization wrought by technologica 
improvements and remarked on the need of a chang 
ing law for a changing civilization. 
brought forth “rationalization” and psychoanalysis 
with its emphasis on unconscious determinants o! 
conduct. In all fields, quite suddenly, rules lost 
their finality, certainty gave way to dowbt, predict 
ability to probability, stability to change and “rea 
sons” became excuses. As the culmination of thes¢ 
trends, within and without the law, we have the 
legal “realists.” 

Where the “old law” was predictable. the 
“new” is unknowable. There is no certainty in 
life nor in law, proclaim the realists. The notion 
that certainty and predictability are necessary for 
an ordered society they declare to be an illusion. We 
have neither, and yet men carry on their affairs 
Judges make law! Always have! It is inevitable 
that they should for the facts of today’s case are 
necessarily unlike previous cases. Nor are the social 
needs of today the same as they were yesterday or 
will be tomorrow. Principles and statutes are not 
self-executing. Law is not rules. Law is the de- 
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yf a particular controversy between certain 
: s on special facts, no more no less. Judges 
3 t decide cases according to rules, but accord- 
» “hunch.” The “hunch” is in turn the result 
Y s heredity, environment, training (which in- 
; the legal principles which he has learned), 

previous experiences, emotional make-up, 
ill those innumerable factors that make the 

It is only after he has decided the case that 











idge turns to precedents (and precedents there 
say the realists, to support any desired result), 
by choosing wisely finds support for his con- 
yn. Whenever necessary the “facts” are han- 
so as to make them fit a chosen precedent or 
The opinion which follows is the judge’s 
ia, only that “rationalization” with which 
hology has made us familiar and not the true 
rd of the motives, methods or reasons which 
ally produced the decision. 
The views 
fly to indicate aré 


which we have thus attempted 
obviously the more radical 
extremes of the “old” and the 
chronologically speaking) 
e are the “compromisers” (no slur intended— 
the truth may lie between the two extremes, not 
1 philosophical theory, complete and logical and 
flawless but in some compromise that on the whole 
rks well). They admit the lack of absolute cer- 
nty but stress the existence of some predictability 
the value of certainty as an ideal. They grant 
it judges make law—“interstitially’—emphasiz- 
¢ the limitations upon judicial legislation. Admit- 
ng the lack of self-executing rules they call atten- 
mn to the existence of legal “concepts” which 
irply limit the freedom of the judge to follow 
“hunch.” Precedents may not be controlling in 
ibsolute sense, they say, but neither are they 
thout very substantial influence. New cases may 
be identical with old ones, but they have strik- 
¢ resemblances. Judicial opinions are not in that 
hoc state where like the mule they have “no pride of 
ol posterity.” 


Between the 


(not necessarily 


cestry nor hope 

Although any discussion of the merits of these 
fferent schools of legal theory would carry us 
eyond the limits of this paper, it seems proper to 
lvert to one practical aspect of “realism.” 

There is danger in its acceptance by judges. 

Even though the syllogistic logic of the tradi- 
mal judicial opinion is not a completely adequate 
ethod of truthfully recording the real motives and 


r ‘asons which produced the decision, it has, never- 


theless, a proper, important and, on the whole, salu- 
rious place in the judicial process. It may not in- 
icate fully the possible alternative principles which 
Nor does it generally give ex- 
ression to those influences that “are always in the 
ise but never in the record.” Its limitations are 
iirly obvious. Logic is not all of the law nor of 
idging. It is the method, not the material, of 
thought. Recognition of the fact that logic is not 
the only instrument which the judge needs should 
not cause him to abandon it. Within its proper 
field it has tremendous value. It compels the judge 
to express the controlling factors of a litigation in 
universal terms, thus obligating him to look back- 
wards and forwards beyond the immediate parties 
to the controversy and the hot passions of the mo- 
ment. This generalized point of view that places a 
lecision in the perspective of having been caused by 


the judge discarded 









the necessity of adherence to principle and as itself 
being a molder of future decisions seems to be 
wholly desirable and salutary. The mere need to 
talk in terms of rules prevents any very great ca- 
price. There is a limit beyond which even pliant 
“facts” may not be bent, and so, at any rate, when 
such a point is reached the principle first chosen 
must yield to one more given to expression with 
the particular facts. While all this may be mere 
rationalization which does not change the strong 
compelling reasons which produce a decision, it 
does tend to reduce the influence of those factors 
which dare not be written down. And there are 
results—at times vehemently desired—which can- 
not even be rationalized. A technique which at 
least makes patent such cases should not be hastily 
discarded. The syllogism may not be the judge, 
but it is invaluable as an “auditor and accountant- 
general.” 

The realists—even those of the most advanced 
school—admit as much, some more grudgingly than 
others, but it takes analysis to unearth the conces- 
sion. Their writings create the general impression 
that they deny all value to logic and general prin- 
ciples. This is due to the crusading spirit with 
which the more prolific writers are imbued. The 
result is that the charges against the “fundamen- 
talist” conception attract attention while the admis- 
sions of merit which they accord some of the old 
views are lost sight of in the exciting battle of 
words over the contentious subjects. 

We began by noting that judges are men. As 
such there is danger that they, too, may accept the 
startling truths without leaving room for the 
qualifications and reservations which the scholars 
acknowledge. The convert is not infrequently more 
wholehearted than the prophet. Especially great 
is the danger when the new gospel offers an easy 
and lazy way of life. Nay more. makes it respect- 
able and philosophically correct. To appear logical 
and speak in terms of rules, and be conscious of the 
importance of every decision in the law-stream is 
not easy. It takes time and effort. How much 
easier to say simply, “I decide so and so because I 
have a hunch that that is the best way to decide 
this case. Why waste time and pretend that men 
are rational when psychology says they are not. 
Why fret about principles and certainty when my 
dixit is the law. Let's forget yesterday, tomorrow will 
take care of itself.” It may be a long while before 
crude pragmatism permeates the judiciary. Even 
when it does its language will not be as blunt as 
this homely illustration. It will be only a thing 
of the spirit. A lapse from tradition may be be- 
trayed by nothing more definite than an introduc- 
tory clause such as, “Even if this opinion meets 
with a cold reception in the Appellate Courts.” It 
takes a great judge to know that “they do things 
better with logarithms, that the law is not an exact 
science, and that exactness may be impossible” and yet be able 
to say: 

“This is not enough to cause the mind to acquiesce in a 
predestined incoherence. Jurisprudence will be the gainer in 
the long run by fanning the fires of mental insurrection instead 
of smothering them with platitudes. So I keep reaching out 
and groping for a pathway to the light. The outlet may not 
be found. At least there may be glimmerings that will deny 
themselves to a craven non possumus, the sterility of ignoble 
ease 








For the present our judges can do worse than joining with 
the Chief Judge of the New York Court of Appeals in for- 
swearing ignoble ease. 





ARRANGEMENTS FOR FIFTY-FOURTH ANNUAL 
MEETING 





To Be Held at Atlantic City, N. J., on Thursday, Friday and Saturday, 
September 17, 18 and 19, 1931 





EADQUARTERS: Atlantic City Municipal 
H Auditorium. This auditorium is the finest 

building of its kind in the United States. It 
will be used for general headquarters purposes, 
including registration, meetings of Sections and 
Committees, and for the general sessions of the 
Association. 

Section meetings will be held on Tuesday and 
Wednesday, September 15 and 16. Further an- 
nouncement will be made in a later issue of the 
JouRNAL. 

Because of the excellent facilities afforded by 
the auditorium, headquarters will not be maintained 
at any hotel. Arrangements have been made with 
the Atlantic City hotels to provide adequate ac- 
commodations for the members of the Association 
who will attend the meeting. Reservations in hotels 
listed will be made as usual through the Associa- 
tion’s office. Requests should be addressed to the 
Executive Secretary, 1140 North Dearborn street, 
Chicago, Illinois. The following accommodations 
are available: 

RATES BY THE Day 


Rooms with Private Bath 
For 1 Person For 2 Persons 
$ 9.00 to $12.00 $16.00 to $22.00 
4.00to 8.00 7.00 to 10.00 
5.00 to 10.00 8.00 to 12.00 
10.00 to 20.00 16.00 to 26.00 
6.00 to 16.00 8.00 to 18.00 
10.00to 14.00 16.00 to 28.00 
6.00 to 10.00 8.00 to 20.00 
14.00 to 18.00 

12,00 

6.00 
7.00 to 
8.00 to 
16.00 to 
10.00 to 
12.00 to 
6.00 to 
16.00 to 
8.00 to 
5.00 to 
6.50 to 


BOARDWALK HOTELS 


Chalfonte-Haddon Hall....A 
E 
E 


Ambassador 
Traymore 


Marlborough-Blenheim 


7.00 

4.00 

5.00 to 
5.00 to 
8.00 to 
5.00 to 
8.00 to 
4.00 to 
8.00 to 
5.00 to 
4.00 to 
3.50 to 


President .... 
16.00 
12.00 


24.00 
18.00 
18.00 
10.00 


20.00 
12.00 


8.00 
10.00 


8.00 
7.00 
12.00 
9.00 
12.00 
8.00 


11.00 
7.00 


7.00 
5.00 


Ritz-Carlton 
Shelburne 
Brighton 


Knickerbocker 


New Belmont 


RATES BY THE Day 
Rooms with Private Bath 
‘or 1 Person For 2 Persons 
7.00 to$ 9.00 $12.00 to $15.00 
12.00 to 15.00 
6.00 to 9.00 


15.00 to 16.00 
9.00 to 10.00 
9.00 to 16.00 
5.00to 9.00 

12.00 to 16.00 

11.50 to 13.00 
4.50to 5.50 

12.00 to 14.00 
7.00to 9.00 


AVENUE HOTELS 


Morton - 
Colton Manor ... 
8.00 

5.00 

6.00 to 
4.00 to 
7.00 to 
7.50 to 
3.50 to 


6.00 to 
3.50 to 


Madison 


10.00 
7.00 
9.00 
9.00 
4.50 


8.00 
5.00 


Galen Hall 
Craig Hall 


Jefferson 
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12.00 to 
5.00 to 
10.00 to 
11.00 to 
5.00 to 
10.00 to 
5.00 to 
10.00 to 
6.00 to 
6.00 to 
4.50 to 
12.00 

10.00 to 
6.00 to 
11.00 to 
5.00 to 


6.00 to 
3.50 to 
6.00 to 
6.50 to 
4.00 to 
5.00 to 
3.00 to 


Raleigh 


Flanders 
Wiltshire 


Plaza 


Stanton 
Penn-Atlantic 
Elberon 
Kentucky ao 
Glaslyn-Chatham 
Arlington 


3.50 to 
4.00 to 
2.50 to 
6.00 

6.00 to 
4.00 to 
6.00 to 
3.50 to 
7.00 to 
3.50 to 


Monticello 


12.00 t 
6.00 to 
3.00 to 
6.00 to 
16.00 to 
12.00 to 
5.00 to 
5.00 to 
11.00 to 
5.00 to 
12.00 to 
6.00 to 
11.00 to 
6.00 to 
13.00 to 
5.00 to 


12.00 


Lafayette 


Thurber 
Franklin 
Grossman’s 
Sterling 


3.00 to 
9.00 to 
6.00 to 
3.50 to 
3.50 to 
6.00 to 
3.50 to 


18.00 
14.00 
8.00 


New Richmond 6.00 


Devonshire 12.00 
6.00 
14.00 
7.00 
12.00 
7.00 
14.00 
7.00 


Eastbourne jin 
4.00 

6.00 to 
3.50 to 
6.50 to 
3.00 to 


6.00 ‘ 
2.50 5.00 


Clarendon 
Gerstel’s Lelande 
Cheltenham- Revere 


Carolina Crest (Continental 
Plan) 

Continental 

Maples 

Grand Atlantic 


8.00 to 
7.00 to 
5.00 to 


11.00 to 
6.00 to 


9.00 to 
4.00 to 
Delaware City 4.00 to 
Oe ~aeeeduil 7.00 


Nore: In the list of hotels A stands for the American 
Plan (with meals), E for the European Plan (without meals). 


10.00 
8.00 
6.00 

12.00 
7.00 

10.00 
5.00 
5.00 


4.00 to 
4.00 to 6.00 
6.50 
4.00 


5.50 to 
3.00 to 
ee. oa wea dalemel 5.00 
3.00 


3.00to 4.00 


In addition to the above hotel rooms, all with 
bath, there are available rooms without bath, which 
rooms will be reserved on request. Rates are, of 
course, somewhat lower on rooms without bath. 

To avoid unnecessary correspondence, members 
are urgently requested to be specific in making re- 
quests for reservations, stating hotel desired, num- 
ber of rooms required, names of persons who will 
occupy the same, rate, whether European or Amer- 
ican plan, and arrival date, including definite infor- 
mation as to whether such arrival will be in the 
morning or evening. 

Reservations should be made as early as pos- 
sible. 
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National Conference of Commissioners on Uniform 
State Laws, to Be Held at Hotel Haddon Hall, 
September 8-14, 1931 

The Conference 
September 8-14, 1931 


will be held in Atlantic City, 
The sessions will be held at 


Chalfonte- Hadd lon Hall, where headquarters will 
e maintained beginning Tuesday, September 8th. 
\pplications for | | reservations should be made 
to the Enecutiv Secretary of the American Bar 


Chicago, 


\ssociation, 1140 North Dearborn Street, 


- . 
Inois 
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Comparative Law Bureau to Feature Its 
Latest Publication 


A‘ its meeting in Atlantic City, in connection 
with the Annual Meeting of the American Bar 
Association, the Comparative Law Bureau will 
make a special feature of the publication of the 
Scott translation of Las Siete Partidas. This enter- 
prise was undertaken several years ago, but publica- 
tion has been delayed for various reasons. It has 
now been carried out, however, with the generous 
assistance of Mr. KixMiller of the Commerce Clear- 
ing House of Chicago, and he will have a supply of 
the books on hand in its several bindings at Atlantic 
City. 

Other features of the Comparative Law Bureau 
meeting will be a talk by Mr. John Vance of the 
staff of the Congressional Library on the bibliog- 
raphy of this Spanish Code. Mr. Vance will bring 
the various texts of the Code which have been col- 
lected by the Congressional Library. Mr. Henry P. 
Dart of New Orleans will deliver an address on the 
influences of Las Siete Partidas on Louisiana law. 

By this special program the Comparative Law 
Bureau hopes to make the Bar acquainted with this 
latest publication of the section. 





Binder for Journal 


The Journal is prepared to furnish a Binder to those 
who wish to preserve current or back numbers, at a price 
of $1.50, postage paid. This represents merely the manu- 
facturer’s cost plus expense of packing, shipping, carriage, 
etc. The Binder presents a handsome appearance and is 
well made and serviceable. Please send check with order 
to the Journal office. 








The Practicing Lawyer 


knows that professional contact with 
bar and bench, in and out of court, 
stimulates, makes for efficiency, 
broader vision, keener professional 
interest. 


The 
American Bar Association 
Journal 


broadens the extent of these profes- | 
sional contacts. It brings the practic- 
ing lawyer in touch with the bench 
and bar of the whole country. 


Address: 


American Bar Association Journal 
1140 North Dearborn St. CHICAGO, ILL. 









































































































NEWS OF STATE AND LOCAL BAR ASSOCIATIONS 











Arkansas 








Harry P. DatrLy 
President, Bar Association of Arkansas 


Bar Association of Arkansas Meets 

The Thirty-fourth Annual Meeting of 
the Bar Association of Arkansas was 
held at Hot Springs, on May 21 and 22. 
The invocation was delivered by the 
Rev. Marion A. Boggs, and the address 
of welcome by Richard M. Ryan, both 
of Hot Springs. The response was by 
C. R. Barry. President Trimble’s ad 
dress was on “The Legal Profession.” 
The other principal address on the pro 
gram was by Senator Caraway. 

A large part of the program was de 
voted to a symposium on State Govern- 
ment, six general subjects being dis 
cussed in a formal address, followed by 
a general discussion under the conduct 
of a leader. The symposium was intro 
duced by a statement of its outline and 
purpose by J. H. Carmichael. S. H 
Mann then spoke on the question “New 
Constitution or Amendments— The 
Remedy,” and the discussion following 
was led by C. A. Walls. J. E. Martineau 
then spoke on the “Executive Depart- 
ment,” -and Mr. Hamilton Moses led 
the discussion which followed. DuVal 
L. Purkins spoke on the “Legislative 
Department,” and Mr. Horace Cham- 
berlin led the discussion. Mr. Dwight 
L. Savage spoke on “Taxation”, and Mr. 
W. H. Rector led the discussion. Mr. 
Sam Rorex spoke on Accountancy and 
Bookkeeping and Mr. Harry P. Daily 
led the discussion. The symposium was 
concluded with an address by Judge R. 
M. Mann on “County and City Govern- 
ment,” and Mr. Charles D. Frierson 
leading the discussion which followed 

There is to be another meeting of the 
Association before the legislature con- 
venes again and the matters discussed 
above will doubtless be put in a more 





concrete form for presentation to that 
body. 

Mr. Harry P. Daily, formerly Vice- 
President, was elected President and 
Mr. George A. McConnell, of Little 
Rock, was elected Vice-President. Mr. 
Roscoe R. Lynn was re-elected Secre- 
tary. Mr. Lynn has held this position 
continuously since 1900. Previous to that 
he was Assistant Secretary for four 
years. 

The banquet was a very enjoyable af- 
fair, Mr. T. S. Buzbee, of Little Rock, 
presiding as toastmaster. Talks were 
made by Mr. L. R. Southmayd, of EI- 
dorado, on the “Rule in Shelley’s Case;” 
by Brooks Hays, of Little Rock, on 
“First ... Kill All the Lawyers;” by 
Mr. B. E. Carter, of Texarkana, on 
“Time;” by Judge Turner Butler of 
Little Rock on “Leading Cases;” by 
Mr. N, A. Gibson, of Tulsa, Oklahoma, 
on “Lawyers and Their Problems.” 

Roscoe R. Lynn, Secretary. 
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Georgia Bar Approves Bill Defining and 
Regulating Practice of Law 

The 1931 Session of the Georgia Bar 
Association convened at Savannah on 
May 28th, 29th, and 30th. This session 
was presided over by A. W. Cozart, 
President, of Columbus. 

The annual address was delivered by 
the Honorable Charles A. Boston, Presi- 
dent of the American Bar Association, 
whose subject was “The Lawyer, the 
Layman, and the Law.” Other ad- 
dresses were delivered by Judge Samuel 
B. Adams of Savannah on “Chief Jus- 
tice Roger B. Taney;” by Judge Alex 
W. Stephens of the Court of Appeals of 
Georgia on “Constitutional Conven- 
tions;” by Judge Hiram Warner Hill 
of the Supreme Court of Georgia on 
“The Work of the Supreme Court of 
Georgia;” and by Mr. Robert Strick- 
land, Jr. of Atlanta on “Banking and the 
Legal Profession.” 

The principal business before the 
Association was the consideration of the 
report of the Special Committee on the 
Practice of Law by Lay Interests. Re- 
cently the Supreme Court of Georgia, 
in the case of Atlanta Title & Trust 
Company v. Boykin, Solicitor General, 
etc., 157 S. E. 455, held that the statu- 
tory restrictions on the practice of law 
in Georgia related only to appearances 
in court, and the situation thereby cre- 
ated in Georgia is a grave one. This 
special committee was composed of W. 
G. Grant of Atlanta, A. C. Wheeler of 
Gainesville, and Miles W. Lewis of 
Greensboro. 

The Association, after a lengthy dis- 
cussion, gave its approval to a Bill 
defining and regulating the practice of 
law in Georgia, to be offered at the 
approaching session of the General As- 
sembly of the State. 

The attendance at the sessions was 
probably the largest in recent years 

The following officers were elected: 
Hatton Lovejoy, LaGrange, President; 
Lawrence S. Camp, Fairburn, First Vice 
President; Logan Bleckley, Atlanta, 
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lreasurer; H. F. Lawson, Hawkinsville 
Secretary. 

Executive Committee David S. At- 
kinson, Savannah, Chairman; W. W. 
Mundy, Cedartown; Erwin Sibley, Mij- 


ledgeville; John L. Tye, Jr., Atlant 
H. F. Lawson, Secreta 





Illinois 





The Illinois State Bar Association 
Holds Fifty-fifth Annual Meeting 
The fifty-fifth annual meeting of the 

Illinois State Bar Association was held 

in Peoria on May twenty-eighth, and 

twenty-ninth, 1931. The annual address 
of the President, Clarence W. Hey! vas 
upon “The Responsibility of the Bar and 
the Improvement of the Law,” an ex- 
cellent portrayal of the current move- 
ment of the Bar toward the assumption 
of the responsibility in improving legal 
practice and procedure 

The Committee reports showed a 
commendable activity on the part of all 

Committeemen. Particularly the ( 

mittees on Legislation, Legal Educat 

Local Bar Organization and Office M 


agement, revealed new methods in Bar 
Association work 
The Organization Committee, tl 


Professor O. L. McCaskill of Urbana as 
Chairman, had sent a circular letter t 
each Local Bar Association’ ever 
month with five suggestions of different 
forms of Bar Association activity wl 
might be used by the Local Ass« 
tions. 

The Committee on Legislation, T! 
low G. Essington of Chicago, Chairma 
has been sending each Local Bar As: 
ciation a syllabus of bills pending before 
the Legislature each two weeks, so that 
the organized Bar may keep advised of 
legislative developments A number 
Local Bar Associations have avail 
themselves of this service by holding 
regular meetings to discuss this legis 
tion. 

Paul O'Donnell of Chicago, Chairman 
of the Legal Education Committee, 1 
ported that his Committee last sumn 
arranged for over forty freshmen of II 
nois law schools to work in law office 
and this year the number of offices ha 
increased to over seventy-five, who wil 
give law school freshmen three months 
of practical experience during their sum- 
mer vacation. This feature is proving t 
be of inestimable value to the student 
As one wrote: “In my freshman year 
I had a hard time to understand what 
it was all about, but after three months 
in that law office I now see where ever 
day’s lesson fits in the picture of m 
legal education.” 

The Committee on Office Manage 
ment under the leadership of George H 
Webb of Springfield has completely re 
vised the Illinois office management 
manual, and adjusted it to different 
types of offices, so that whether th 
reader operates a one-man or fifty-mar 
office he will find ideas of value in thi 
manual. Copies of it may be obtaine 
at the Secretary’s office at Springfiek 
for two dollars each 

Thursday afternoon was devoted t 
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ciation; Albert Huber, President of the 
Rock Island County Bar Association; 
William G. Wermuth, Chairman of the 
Amendment of the Law Committee of 
the Chicago Bar Association, and Oscar 
R. Zipf, President of the Stephenson 
County Bar Association, gave the views 
of their respective organizations on what 
the lawyers of Illinois expect of the 
Judicial Advisory Council. The sympo- 
sium proving to be very fruitful of sug- 
gestions looking toward the improve- 
ment in the practice of the law. 

The meeting closed with the Annual 
Dinner at the Pere Marquette Hotel 
where the speaker of the evening, Hon- 
orable Royal A. Stone, Justice of the 
Supreme Court of Minnesota, spoke 
upon “The Status of the Legal Profes- 
sion as an Agency of Service,” and sent 
the members of the Illinois Bar back to 
their homes with renewed determination 
to furnish the best of legal service to 
their clients. 

Any member of the Illinois State Bar 
Association desiring to be a candidate 
for office may do so by filing his nomi- 
nation petition with the Secretary thirty 
days before the meeting and election is 
by mail. The results this year were the 
election of the following: President, 
Amos C. Miller, Chicago; Vice Presi- 
dents, June C. Smith, Centralia; R. V. 
Fletcher, Chicago; James S. Baldwin, 
Decatur; Secretary, R. Allan Stephens, 
Springfield; Treasurer, Frank L. Trut- 
ter, Springfield; Board of Governors 
(for three-year term), John F. Voigt, 
Howard P. Castle, Chicago. 

In addition to the election of State 
ficers this year for the first time ad- 
vantage “was taken of the resolution 
adopted by the Board of Governors of 
the Illinois State Bar Association pro- 
viding for an advisory vote for a mem- 
ber of the General Council, Vice Presi- 
dent and members of the Local Council 
of the American Bar Association. As 
a result five hundred and thirty-nine 
of the American Bar Assicia- 
tion who are members of the Illinois 


Chicago; 


members 


State Bar Association will recommend 
to the members who will assemble at 
Atlantic City, that they nominate Ed- 


ward W. Everett of Chicago as the IIli- 
member of the General Council 
This is probably the largest number of 
members of the American Bar Associa- 
tion ever participating in nominating a 
member of the General Council. The 
votes were cast by the individual mem- 
ber in his own office and, therefore, re- 
flects the judgment of this large group 
of Illinois members, instead of the few 
may be able to find the place as- 
signed for their meeting at the American 
Bar Association session. 
R. ALLan StepHens, Secretary. 
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Kansas 





Kansas Bar Association Holds Forty- 
ninth Annual Meeting 


Che Forty-ninth Annual Meeting of 
the Bar Association of the State of 
Kansas was held in Wichita on May 
22nd and 23rd. On Friday morning 
President Benj. F. Hegler delivered the 
annual President’s address. The subject 
was “The Lawyers’ Debt to Society and 
How It Has Been Paid.” 

The report of the Committee on Local 
Bar Associations showed that at the 








B. I. Lrrowicu 
President, Kansas Bar Association 


present time local bar associations have 
been organized and are active in prac- 
tically every judicial district in the state. 

The Committee on Judicial Salaries 
reported that although the Committee 
at the recent session of the Legislature 
has endeavored to secure the passage of 
a bill increasing judicial salaries, yet be- 
cause of general conditions and the tem- 
per of that body in cutting all appropria- 
tions as low as possible, it was not 
deemed expedient to push the bill at this 
time, and the matter was held over until 
the next session. 

One of the most interesting addresses 
made at the meeting was that delivered 
by Mr. J. C. Shearman, the subject 
being “Identification of Questioned Doc- . 
uments.” Mr. Shearman is one of the 
leading handwriting experts in the 
United States and his address undoubt- 
edly was of great interest to all members 
of the bar who come in contact with 
this problem at some time in their prac- 
tice. 

Two questions which were discussed 
at length, but upon which the Associa- 
tion took no definite action, were, first, 
whether the Clerks of the District Court 
should be appointed by the District 
Judges or elected as they are at the 
present time, and second, whether 
efforts should be made to have a Dis- 
trict Attorney in each judicial district to 
handle the criminal trial business as- 
sisted by the County Attorney of the 
proper county. 

On Friday evening, Hon. James A, 
Veasey of Tulsa, Oklahoma, was to de- 
liver an address on the “Predicament 
of the Petroleum Industry in Its Prac- 
tical and Legal Aspects.” On account 
of the present situation in the oil indus- 
try which is of vital import to the citi- 
zens of Kansas on account of this state 
beine one of the leading oil producing 
states, his address was looked forward 
to with a great deal of interest. Unfor- 
tunately, however, Mr. Veasey, after his 
introductory remarks, was forced to dis- 
continue his address due to illness. 

During the Saturday session Mr. 
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Harry Hart delivered an address on the 
“Unfair Practices of the Law by Lay- 
men.” This matter invoked probably 
more discussion than any other feature 
of the meeting and resulted in the ap- 
pointment of a Committee to study this 
matter and make recommendations for 
future action by the Association 

It was also voted to have the incom 
ing president appoint a Committee to 
again bring before the Association the 
question of the incorporation of the Bar. 
This matter had previously been before 
the Association and was turned down. 
However, because those states which 
have adopted the idea are apparently 
finding it a success, it was deemed ad- 
visable to again bring the matter before 
the next meeting for further considera- 
tion. 

The program, of the Annual Banquet 
was a decided success. The speakers 
were Hon. Karl Miller, Judge of the 
Thirty-first Judicial District of Kansas, 
Hon. Victor Murdock, former Congress- 
man from Kansas, and former member 
of the Federal Trade Commission, and 
Hon. E. S. Vaught, Judge of the United 
States District Court for the Western 
District of Oklahoma. 

Nearly 500 members of the bar were 
in attendance at the meeting. Officers 
were elected for the ensuing year as 
follows: B. I. Litowich, Salina, Presi- 
dent; Gilbert H. Frith, Emporia, Vice 
President; W. E. Stanley, Wichita, Sec- 
retary; James G. Norton, Wichita, 
Treasurer. 


W. E. 


STANLEY, Secretary 





South Carolina 





South Carolina Bar Holds Annual 
Meeting at Charleston 
The twenty-eighth annual meeting of 
the South Carolina Bar Association was 
held at Charleston on April 23 and 24 
One of the main features of the sessions 
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pyurt 


was an address by Hon 
Ritchie, Governor of Maryland. 
vention of justices of the supreme cx 
and circuit judges was held in connec 
tion with the meeting 

Several able reports 
among them that of the Committee on 
Judicial Reform and Remedial Law. The 
Committee on the American Law In- 
stitute’s criminal code held a lengthy 
session, which was attended by Dean 
W. E. Mikell and Prof. Keedy the 
University of Pennsylvania Law School 
These gentlemen, who are reporters tor 
the Criminal Code for the Institute, 
rendered valuable assistance to the 
mittee. 

The following 
President, John I Executive 
Secretary and Treasurer, John M. Can- 
tey, Jr.; Executive Committee, Ashley 
C. Tobias, Jr., chairman; F. William 
Cappellman and P. L. Cain; Vite-Presi- 
dents; first’ circuit, Legaré Walker; sec- 
ond, John E. Stansfield; third, R. D. 
Epps; fourth, J. E. Leppard; fifth, C. 
B. Elliott; sixth, John M. Hemphill; 
seventh, G. W. Speer; eighth, M. G. 
McDonald; ninth, A. T. Smythe; tenth, 
Broadus Thompson; eleventh, J. W. 
Thurmond; twelfth, M. A. Wright; thir- 
teenth, James H. Price; fourteenth, KR 
M. Murdaugh. 

The following were chosen General 
Counsel for the above circuits in the 
order named: Marin Gressette, T. M. 
Boulware, T. H. Stukes, D, Carl Cook, 
>. T. Graydon, W. D. Douglas, C. E. 
Daniel, W. H. Nicholson, G. S. B. 
Rivers, O: H. Doyle, B. W. Crouch, J. 
P. McNeil, W. H. Earle, J. M. Moore. 

The following Local Counsel were 
elected, two for each of the above cir- 
cuits, in the order named; J. L. Duke, 
Pike Berry; J. W. Crum, F. W. Toole; 
H. C. Jennings, F. R. Hemingway; G. 
C. McLaurin, Geo. W. Freeman; E. W. 
Mullins, D. /. Robinson, Jr.; D. A 
Gaston, R. B. Hilderbrand; J. G 
Hughes, S. T. Lanham; John Nickles, 
Douglas Featherstone; E. K. Pritchard, 
Geo. L. Buist; R. T. Jaynes, Wade C 
Hughes; E. L. Asbill, J. D. Carroll; M 
C. Woods, Jr.. W. S. Houck; J. L 
Plyler, J. D. Poage; J. H. Jenkins, R 
P. Searson. 
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CANTEY, JR., Secretary 





Virginia 





Governor Ritchie to Address Virginia 
Bar Meeting 


Governor Albert C. Ritchie, of Mary- 
land, will give the annual address at the 
Virginia State Bar Association meeting, 
to be held at the Greenbrier Hotel, 
White Sulphur Springs, West Virginia, 
July 30th-3ist, and August Ist, 1931 

Governor Ritchie will be introduced 
by Governor John Garland Pollard of 
Virginia, and Governor William G. Con 
ley of West Virginia will introduce Gov 
ernor Pollard. 

The program the night of the 
annual address will be somewhat unique 
in that the program will include 
Governors of the States of Maryland, 
Virginia, and West Virginia 

One of the leading questions to come 
before the members is discussion 
ing standards for admission 
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Miscellaneous 





The Fifteenth Judicial District 
Bar Association, at their recent 
terly meeting, elected the followin; 
cers: Dan Debaillon, Lafayette, 
dent; Dennis Canaan, Crowley, first 
Vice-President; J. E. Kibbe, Abbeville 
second Vice-President: Noble ( ham- 
bers, Crowley (re-elected), Secretary 
and Treasurer, and Otto Broussard, 
Abbeville, Executive Committeeman, 

A. B. Childress, of Faribault, was 
chosen President of the Fifth Judicial 
(Minn.) Bar Association at its 
banquet in May. Other officers 
at the were: Vice-President, 
John Swendiman, of Dodge Center; See- 
retary, Charles N. Sayles, of Faribault; 
Treasurer, Otto J. Nelson of Owatonna; 
County Executive Committeeman, S. R. 
Nelson, of Owatonna, G. P. Madden of 
Waseca, Kenneth Myster of Hayfield, 
and John Le Crone of Faribault. 

Elmer L. Brock was elected President 
of the Denver (Col.) Bar Association at 
a meeting of that organization on May 
4th. Other officers are Hamlet J. Barry, 
Vice-President; Edward G. Knowles, 
Second Vice-President, and Guy K. 
3rewster and Ernest B. Fowler, Trus- 
tees. 

The Muskogee County (Okla.) Bar 
Association, at its meeting early in May, 
elected the following officers for the 
ensuing year: Irwin Donovan, Presi- 
dent; M. D. Green, Vice-President: W. 
K. Zachry, Secretary Bert Nuss- 
baum, Treasurer. 

Donald D. Harries, of 
elected President of the Eleventh Judi- 
cial District (Minn.) Bar Association at 
the recent annual meeting of the Asso- 
ciation. Other officers chosen are as 
follows: George W Atmore, Vice 
President; S. W. Gilpin, Treasurer, and 
Ellis J. Butchart, Secretary Leonard 
McHugh and Rolla F. Hunt were named 
to the Board of Governors 

The following have been 
have been installed new officers of 
the Cleveland Bar Association: Presi- 
dent, Walter L. Flory; First Vice-Presi- 
dent, A. G. Newce: Second Vice 
President, H. E. Varga: Third Vice 
President, Miss Marie R. Wing; Treas- 
urer, D. J. Needham; members of the 
Executive Committee: W. T. Dunmore 
M. C. Harrison, W. C. Keough, Clifton 
I. Rust, Carl F. Shuler and Herbert A 
Spring. 
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SEARCHES FOR UNKNOWN 
OR MISSING HEIRS 


or legatees to estates, owners of land or 
other property, such as dormant bank ac 
counts, terminated trust funds, are con 
ducted at our own expense and risk 

Our seventeen years’ experience in this 
highly-specialized work and domestic 
and international organization of expert 
researchers enable us t produce results 
where others fail 


our 


Attorneys who report such matters to us 
receive proper consideration 


W. C. COX & COMPANY, 
Federal Reserve Bank Building 
CHICAGO 
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In 11 Books, 
cept to Date by Pocket Supplements 
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away from tradition to present the subject in a completely 
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plan to meet present day needs. 


To support statements made in the text and to add to the 
clarity of the work, rules of law are given in the footnotes in 
the form of actual quotations from judicial opinions in im- 
portant cases. These are always under a uniform heading 
and hence easy to locate. In the same way, actual applica- 
tions of the rules of law are given under uniform headings in 
the notes, illustrating by concrete examples the proper ap- 
plication of the law. 


Price complete $60 


MATTHEW BENDER & COMPANY 
109 State St. Incorporated 296 Broadway 
Albany, N. Y. New York City 















Title Insurance protects against loss by 
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A decedent’s estate included real prop- 
erty. The decree in Probate found that 
the only heirs-at-law were two sons. 


After the estate was settled a woman 
appeared and presented proof that she 





As a lawyer you know that even the most 
careful title search is not proof against 
human error. More and more, attorneys 
recognize the wisdom of advising clients 
who are buying or lending on real estate 
to insist that a title policy be included in 
the transaction. 








( 
nin aba 


: . re Se 
Ceciyiiaes SETS ‘ve bel Ee tls La at 














Title insurance guards against loss from the many hidden, un- 
suspected liabilities which constantly threaten property ownership. 





Titles insured to real estate located anywhere in the United States 


Write for copy of our publication “ The National Titleman” 


NEW YORK 
TITLE AND MORTGAGE 
195 Besadway COMPANY New York City 


Capital Funds Over $64,000,000 
WE ARE A UNIT OF THE MANHATTAN COMPANY 





A Case of 
Undisclosed Heirs 






was a daughter of the deceased and the 
owner of one-third of the estate. 


A compromise was made through the 
payment by the sons of a considerable 
amount of money. Title insurance 
would have protected them. 


The New York Title and Mortgage Com- 


pany provides facilities through 
which title insurance may be procured 


from any pointin the United States. The 


Company requires opinion by reputable 
counsel, therefore attorneys are not de- 
orived of any income by the use of title 
insurance. 
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